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This Issue 


Three articles of this issue deal with problems facing our local 
governments. The first reviews the past and present efforts of cities 
to deal with racial and religious discrimination by legal means and 
discusses the future role of the city in this area. Miss Pamela Rice 
and Mr. Milton Greenberg have summarized the results of their 
national survey of “discrimination ordinances,’”’ which was con- 
ducted originally to aid Madison, Wisconsin in its consideration of 
such an ordinance. To their findings, they have, at your editors’ 
request, added their conclusions and observations. We believe the 
article is a pioneer piece in this relatively new field and deserving of 
careful study. 

The next two articles examine the perennial municipal problem of 
annexing adjacent territory. The articles are written in light of the 
experience of Milwaukee, by two men who have represented the 
city and have worked closely with the problem from both the plan- 
ning and legal viewpoints, Mr. Carl Quast and Mr. Richard F. 
Maruszewski. In many respects Milwaukee’s problem is typical of 
that in other cities both within and without Wisconsin and will be 
of interest to municipal governments and legislatures seeking a solu- 
tion based on past experiences. 

Attorneys whose practice brings them into only occasional con- 
tact with the federal housing laws will welcome the article by Mr. 
Harold Robinson and Mr. Lewis H. Weinstein. Messrs. Robinson 
and Weinstein review the history of the federal housing program so 
that the alphabetical agencies and laws may be put into their proper 
niches. In addition the authors offer their opinions of the path that 
the federal government should follow in the future in the housing 
field. 

As our Wisconsin readers may know, a new Wisconsin Criminal 
Code is being drafted and presented to various groups and the 
legislature for their consideration. Two members of the drafting 
committee, Professor Frank Remington and Mr. Orin Helstad com- 
mence in this issue what will be a series of articles dealing with the 
law of crimes. Such a codification deserves careful consideration by 
the bar; we suggest that one of the best methods of giving it such 
consideration is to study these interesting articles. The first article 
deals with the factor of criminal intent. 








The Federal Government and Housing 


Haroip Rosinson* 
Lewis H. WEINsTEINT 


I. Housine In WAR AND PEACE 


Since World War I our country has gone through boom, depression, 
post depression, defense, World War II, and new international de- 
fense periods—all affected by, and affecting, housing requirements. 
The significance of housing to both the present defense program and 
essential civilian requirements, its place in our economy—immediate 
and long range—and its relationship to the social and moral fibre of 
our country, emphasize the desirability of periodic examinations 
of our federal housing policy, legislative history and administrative 
machinery. Such an examination should disclose something of what 
this country has accomplished and failed to accomplish in the past, 
and should set some guide posts for the future. 


In Time of Peace 


The importance of home building to the national economy can be 
seen from a few simple facts: in the twenties new residential building 
accounted for between one-fourth and one-third of the annual gross 
private investment in the country;' in the ten year period from 1930 
through 1939, comparable expenditures constituted 29% of all 
consumer items, an amount greater than any other item except food 
and tobacco combined; in 1947, the American people spent for house- 
hold rent and operation more than fourteen billion dollars.* 

Fluctuation in the home-building industry has been violently 





* A.B. 1929, LL.B. 1931, Yale; member of Massachusetts Bar; Housing Con- 
sultant; Formerly: Director, Massachusetts State Housing Board; Chief Counsel 
for New England for United States Housing Authority, National Housing Agency 
and Office of Housing Expediter. 

+ A.B. 1927, LL.B. 1930, Harvard: member of Massachusetts Bar: partner, 
Foley, ae Eliot; Chairman, Massachusetts Housing Council; Formerly 
Chairman, Massachusetts State Board of Housing and Emergency Housing 
Commission. 

1 Tue Hovusine Srruation, THe Factuat Bacxerounp 20, 23 (Housing and 
Home Finance Agency, 1949). Address by Raymond M. Foley, Administrator 
~ HHFA, before National Housing Policy Conference, St. Louis, Mo., March 

9, 1951. 

? H.R. Rep. No. 897, 81st Cong., 2d Sess., from Committee on Banking and 
Currency, to accompany amendment to S. #2246, pp. 56-57; Tae Housine 
SrrvaTION, supra n. 1 at 23. Since the beginning of the century about 24 million 
new dwelling units have been constructed, about 4 million in each of the first 
two decades, 7 million in the ’20s, 3 million in the ’30s and 6 million in the decade 
ending in 1950. 
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cyclical. The 1925 high of 937,000 units dropped to a depression low 
in 1933 of 93,000 and climbed to 1,400,000 in 1950. The instability 
in home-building has been reflected in the volatile nature of housing 
construction employment, since approximately two man-years of 
employment are involved in each new housing unit. In the thirties, 
employment in on-site building fluctuated from a high of 668,000 
to a low of 150,000, or 75% below the peak of the decade; while 
total non-farm employment varied within a 25% range.’ In 1934, 
in an effort to obtain legislation to relieve the situation, Harry 
Hopkins, as White House spokesman, testified: 


The building trades in America represent by all odds the lar- 
gest single unit of our unemployment. Probably more than one- 
third of all the unemployed are identified, directly or indirectly, 
with the building trades. More than one-third of all the 4,000,000 
families on relief are identified with the building trades. In other 
words, 1,350,000 families, representing more than 6,000,000 
people, are receiving relief who are indentified with the building 
trades of America.‘ 


Even more important than the economic factors are the human 
values involved in housing. Failure to meet civilian housing re- 
quirements obviously has an adverse effect upon the moral and social 
fiber of the people as well as their financial well-being. ““Homes are 
the major factor in human environment whether measured in terms 
of time, space or the importance of functions carried on there.’’ 
The preliminary results of the 1950 Housing Census* show that in 
April 1950 there were in the United States 45,875,000 dwelling units, 
39,390,000 of them non-farm; about 2.5 million non-farm units were 
reported dilapidated, about 5.7 million without a private inside 
flush toilet, and 6.8 million without private bath. Overcrowding was 
high, and doubling up of married couples constituted a serious prob- 
lem. In 1949 the Housing and Home Finance Agency estimated that 
before 1960 the nation would have to build or rehabilitate seventeen 
to eighteen million units to take care of critical housing needs.’ 





3H. R. Rep. No. 897, 81st Cong., 2d Sess., from Committee on Banking and 
Currency, to accompany amendment to S. #2246, pp. 56-57. 
* Hearings before Committee on Banking and Currency on H.R. 9620 (1934) 


. 5 Bauer, A Citizen’s GuipE To Pusuic Housine (1940). 

® Tue Hovusine Situation—1950 (HHFA, Feb. 1951). 

7In April 1948, about 24 million married couples had no separate homes of 
their own, of whom somewhat over a million might remain doubled up under 
even the most favorable circumstances. In April 1950, the effective vacancy rate 
was only 1.7% of the total number of units; and 5.5% of non-farm dwelling 
units had more than 1.5% persons per room. The Housine SituatTion—1950, 
supra n. 6; THe Hovusine Situation, THE Factruat BackGRounp, supra n. | 
at 10-11 and 25. 
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That slums and substandard housing are dangerous to our safety, 
breed disease, juvenile delinquency and crime and are costly to 
our communities has so often been stated in findings of federal, 
state and local legislative bodies and in opinions of the courts that 
it should need no repetition. Some forty-two state legislatures and 
the highest courts of thirty states have recognized the relationship 
between decent housing and the public welfare.* Typical of judicial 





8 Woop, InTrRopucTION To Hovusine (1939); Forp, Stums anp Hovusine 
(1936); Woop, Stums anD B.iicHTED AREAS IN THE UNITepD States (1938); ° 
Tue TrutH Asout Hovusine (National Housing Conference, 1950); Straus, 
Housing, A National Achievement, THE ATLANTIC MonTHLY (August 1939). 

These cases involved such issues as eminent domain, tax exemption, validity 
of so-called os agreements and status as aovammentel em orations: 
Cleveland v. U.S., 323 U.S. 329, 65 _ Ct. 280 (1945); FPHA v. Mobile Hous- 
ing Authority, 164 F.2d 146 (CCA 5th, 1947); Brand v. Chicago Housing Au- 
thority, 120 F.2d 786 (CCA 7th, 1941); Cleveland Wrecking Co. v. Struck Const. 
Co., 41 F.Supp. 70 (Ky. 1941); Favors v. Randall, 40 F.Supp. 743 (E.D. Pa. 
1941); Keyes v. U.S., 119 F.2d 444 (1941); Housing Authority of Birmingham 
District v. Morris, 244 Ala. 557, 14 So.2d 527 (1943); Brammer et al. v. Housin 
Authority of the District and City of Birmingham, 239 Ala. 280, 195 So. 2 
(1940); In re Opinions of the Justices, 235 Ala. 485, 179 So. 535 (1938); Walton 
v. City of Phoenix, 69 Ariz. 26, 208 P.2d 309 (1949); City of Phoenix v. Superior 
Ct. of Maricopa County, 65 Ariz. 139, 175 P.2d 811 (1946); Humphrey v. City 
of Phoenix, 55 Ariz. 374, 102 P.2d 82 (1940); Kerr v. East Central Arkansas 
Regional Housing Authority, 208 Ark. 625, 187 S.W.2d 189 (1945); Denard v. 
The Housing Authority of Fort Smith, 203 Ark. 1050, 159 S.W.2d 764 (1942); 
Hogue v. The Housing Authority of North Little Rock, 201 Ark. 263, 144 S.W.2d 
49 (1940); Housing Authority of the City of Los Angeles v. City of Los Angeles, 
24% P.2d 515 (Cai. 1951); Housing Authority of the City of Eureka v. ~y Ct. 
in and for Humboldt County, 35 Cal.2d 559, 219 P.2d 457 (1950); San Diego 
State College Foundation v. Hasty, 202 P.2d 868 (Cal. 1949); Muses v. Hous- 
ing Authority of the City and County of San Francisco, 83 Cal. App.2d 489, 
189 P.2d 305 (1948); Griffith v. City of Los Angeles, 78 Cal. App.2d 796, 178 
P.2d 793 (1947); Manney v. Housing Authority of City of Richmond, 79 Cal. 
App.2d 453, 180 P.2d 69 (1947); Johnson v. Morrill, 20 Cal.2d 446, 126 P.2d 
873 (1942); Housing Authority of the City of Oakland v. Sup. Ct. of Alameda 
County, 18 Cal.2d 336, 115 P.2d 468 (1941); Kleiber v. City and County of San 
Francisco, 18 Cal.2d 718, 117 P.2d 657 (1941); Riggin v. Dockweiler, 15 Cal.2d 
651, 104 P.2d 367 (1940); Housing Authority of the County of Los Angeles v. 
Dockweiler, 14 Cal.2d 437, 94 P.2d 794 (1939); Willmon v. Powell, 91 Cal. 
App. 1, 266 Pac. 1029 (1928); Bryan v. City of Miami, 51 So.2d 300 (Fla. 1951); 
Barnes v. City of Miami, 47 So.2d 3 (Fla. 1950); Garrett v. Northwest Florida 
Regional Housing Authority, 152 Fla. 551, 12 So.2d 448 (1948); State v. Camp- 
bell, 146 Fla. 532, 1 So.2d 483 (1941); State v. McDavid, 145 Fla. 605, 200 
So. 100 (1941); Burnbridge v. St. John, 143 Fla. 876, 197 So. 131 (1940); Hig- 
bee v. Housing Authority of Jacksonville, 143 Fla. 560, 197 So. 479 (1940); 
Lott and Lott v. City of Orlando, 142 Fla. 338, 196 So. 313 (1940); Marvin 
v. Housing Authority of Jacksonville, 133 Fla. 590, 183 So. 145 (1938); Telford 
v. City of Gainsville, 208 Ga. 56, 65 S.E.2d 246 (1951); Culbreth v. Southwest 
Georgia Regional Housing Authority, 199 Ga. 183, 33 S.E.2d 684 (1945); Stegall 
v. Southwest Georgia Regional Housing Authority, 197 Ga. 571, 30 S.E.2d 
196 (1944); Barber v. Housing Authority of City of Rome, 189 Ga. 155, 5 S.E.2d 
425 (1939); Hogg v. City of Rome, 189 Ga. 298, 5 S.E.2d 431 (1939); Hogg 
v. Housing Authority of City of Rome, 189 Ga. 164, 6 S.E.2d 48 (1939); Wil- 
liamson v. Housing Authority of Augusta, 186 Ga. 673, 199 S.E. 43 (1938); 
Lloyd v. Twin Falls Housing Authority, 62 Idaho 592, 113 P.2d 1102 (1941); 
Chicago Housing Authority v. Ivory, 341 Ill. App. 282, 93 N.E.2d 386 (1950); 
Cremer v. Peoria Housing Authority, 399 Ill. 579, 78 N.E.2d 276 (1948); Spring- 
field Housing Authority v. Overaker, 390 Ill. 403, 61 N.E.2d 373 (1945); St. 











584 WISCONSIN LAW REVIEW (Vol. 1952 


language is Judge Crouch’s opinion in Muller v. New York City 
Housing Authority: 


The public evils, social and economic of such conditions are un- 
questioned and unquestionable. Slum areas are the breeding 
places of disease which take toll not only from denizens, but, by 
spread, from the inhabitants of the entire city and state. Ju- 
venile delinquency, crime and immorality are born, find protec- 
tion, and flourish. Enormous economic loss results directly from 
the necessary expenditure of public funds to maintain health 
and hospital services for afflicted slum dwellers and to war a- 
gainst crime and immorality. Indirectly, there is an equally 





Clair County Housing Authority v. Southwestern Bell Telephone Company, 
387 Ill. 180, 56 N.E.2d 357 (1944); St. Clair Housing Authority v. Quirin, 379 
Ill. 52, 39 N.E.2d 363, (1942); Krause v. Peoria Housing Authority, 370 IIl. 
356, 19 N.E.2d 193 (1939); Webster v. City of Frankfort Housing Commis- 
sion, 293 Ky. 114, 168 S.W.2d 344 (1943); City of Louisville v. German, 286 
Ky. 477, 150 8.W.2d 931 (1940); Douthitt v. City of Covington, 284 Ky. 382. 
144 S.W.2d 1025 (1940); Jones v. City of Paducah, 283 Ky. 628, 142 8.W.2d 
365 (1940); Spahn v. Stewart, 268 Ky. 97, 103 S.W.2d 651 (1937); State v. Hous- 
ing Authority of New Orleans, 190 La. 710, 182 So. 725 (1938); Matthaei v. 
Housing Authority of Baltimore City, 177 Md. 506, 9 A.2d 835 (1940); Collins 
v. Selectmen of Brookline, 325 Mass. 562, 91 N.E.2d 747 (1950); Ryan v. Boston 
Housing Authority, 322 Mass. 299, 77 N.E.2d 399 (1948); Allydonn Realty 
Company v. Holyoke Housing Authority, 304 Mass. 288, 23 N.E.2d 665 (1939); 
Stockus v. Boston Housing ‘Authority, 304 Mass. 507, 24 N.E.2d 333 (1939); 
In re Edward J. Jefiries Homes Housing Project, 306 Mich. 638, 11 N.W.2d 
272 (1943); In re Brewster Street Housing Site, 291 Mich. 313, 289 N.W.493 
(1939) ; Thomas v. Housing and Redevelopment Authority of Duluth, 48 N.W.2d 
175 (Minn. 1951); St. Louis Housing Authority v. City of St. Louis, 361 Mo. 
’ 1170, 239 S.W.2d 289 (1951); Bader Realty and Investment Company v. St. 
Louis Housing Authority, 358 Mo. 747, 217 S.W.2d 489 (1949); Laret Invest- 
ment Company v. Dickmann, 345 Mo. 449, 134 S.W.2d 65 (1939); State ez rel. 
Great Falls Housing Authority v. City of Great Falls et al, 110 Mont. 318, 100 
P.2d 915 (1940) ; State ex rel. Helena Housing Authority v. City Council of City of 
Helena et al, 108 Mont. 347, 90 P.2d 514 (1939) ; Lennox et al v. Housing Authority 
of City of Omaha et al, 187 Neb. 582, 290 N.W. 451 (1940); McLaughlin v. 
Housing Authority of City of Las Vegas et al., 227 P.2d 206 (Nev. 1951); In re 
Opinions of The Justices, 94 N.H. 515, 53 A. 2d 194 (1947); Con Realty Com- 
pany v. Ellenstein et al., 125 N.J.L. 196, 14 A. 2d 544 (1940); Romano v. Hous- 
ing Authority of City of Newark, 124 N.J.L. 452, 12 A. 2d 384 (1940); Ryan 
v. Housing Authority of Newark et al, 125 N.J.L. 336, 15 A. 2d 647 (1940); 
New York City Housing Authority v. Muller, 270 N.Y. 333, 1 N.E.2d 153 
(1936); In re Housing Authority of City of Charlotte, 233 N.C. 649, 65 S.E.2d 
761 (1951); Mallard v. Eastern Carolina Regional Housing Authority, 221 N.C. 
334, 20 S.E.2d 281 (1942); Cox v. City of Kinston, 217 N.C. 391, 8 S.E.2d 252 
(1940); Wells v. Housing Authority of Wilmington, 213 N.C. 744, 197 S.E. 693 
(1938); State v. Sherrill, 136 Ohio St. 328, 25 N.E.2d 844 (1940); Dornan v. 
Philadelphia Housing Authority, 331 Pa. 209, 200 Atl. 834 (1938); Opinion to 
the Governor, 75 R.I. 54, 63 A. 2d 724 (1949); Jackvony v. Berard, 66 R.I. 
290, 18 A. 2d 889 (1941); Gallman v. Woodworth, 195 S.C. 157, 10 S.E. 2d 316 
(1940); McNulty v. Owens, 188 S.C. 377, 199 S.E. 425 (1938); Knoxville Hous- 
ing Authority v. City of Knoxville, 174 Tenn. 76, 123 S.W.2d 1085 (1939); 
Housing Authority of City of Dallas v. Higginbotham, 135 Tex. 158, 143 
8.W.2d 79 (1940); Mumpower v. Housing Authority of City of Bristol, 176 Va. 
426, 11 S.E.2d 732 (1940); Chapman v. Huntington West Virginia Housing 
Authority, 121 W.Va. 319, 9 S.E.2d 502 (1939); State ez rel Martin v. Giessel, 
252 Wis. 363, 31 N.W.2d 626 (1948). 
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heavy capital loss and a diminishing return in taxes because of 
the areas blighted by the existence of the slums.° 


In Time of War 


Of equal significance is the relationship of housing to the defense 
and war programs. World War I resulted in the first step of the Fed- 
eral Government into the field of public ownership of housing.’® 
World War II, and its immediately preceding defense years, proved 
conclusively the need for integrating housing policy and administra- 
tion into the mobilization program. Counting those engaged in war 
production, there were seventy-five to eighty million men and women 
directly involved in the prosecution of World War II, including the 
fourteen million under arms." Some four million workers, many with 
their families, migrated from their old towns or farms into war 
centers.'? The coast to coast treks dwarfed the gold rush and ‘‘Oakie”’ 
peregrinations. With the influx of war workers into widely scattered 
war plants, some in already heavily concentrated industrial centers, 
others in former desert or barren areas, the lack of housing facilities 
made its imprint on war productivity. A worker who was separated 
from his wife and children thousands of miles away or who lived with 
his family in a trailer camp, a furnished room or a shack, a worker 
who shared his room with one to a half-dozen others, or who travelled 
long distances to and from work, was not an efficient and contented 
worker. Yet, because housing required critical materials and in- 
volved financial risk, it suffered despite its vital role in war production. 
Ultimately, after several years of costly improvising, a federal pro- 





*270 N.Y. 333, 339, 1 N.E.2d 153, 154 (1936). See such other judicial state- 
ments as: 
Although the word [slum] may be of comparatively recent origin, the matter 
of properly housing persons living in unclean, unsanitary houses in con- 
gested portions of the cities, has been a subject of public concern for many 
years. Spahn v. Stewart, 268 Ky. 97, 105, 103 S.W.2d 651, 655 (1937). 
The elimination of slums can be found to be a direct benefit and advantage 
to all of the people, to be a matter not readily approached through private 
initiative but demanding coordinated effort by a single authority, to be in 
line with the purposes of promoting the public safety, health and welfare 
for which the govern nent of the Co nmonwealth was established, and to re- 
= for its successful accomplishment the exercise of the power of eminent 
omain. It may well be deemed to rise to the dignity of a public service. 
Allydonn Realty Corp. v. Holyoke Housing Authority, 304 Mass. 288, 294, 
23 N.E.2d 665, 668 (1939). 
10 See note €3 infra. 
1 GENERAL GreorGe C. MarsHALL, THE WINNING OF THF Wark IN EvROPE 
AND THE Paciric 119 (1945). 
. as i. Hovusine Situation, THe FactuaL BackGrounp, op. cit., supra n. 
at 16. 
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gram was developed which took into account the importance of an 
adequate housing supply to military success." 


The Present Emergency 


Notwithstanding the lessons of 1939-1945, the steps taken thus far 
in the present emergency have been largely negative or inconse- 
quential: the curtailment of credit for private home construction and 
a serious cutback in public housing; and the passage of the long- 
delayed and inadequate Defense Housing and Community Facilities 
and Services Act which still awaits full implementation.’ Moreover, 
despite the legislative and administrative tools that have become 
available in the past few years, including a centralized agency and 
the means of (a) influencing credit and the volume of new housing, 
(b) encouraging cooperatives and limited dividend housing for middle 
income groups and (c) authorizing housing for families of low income, 
thus far there has been relatively little in the way of a positive hous- 
ing and redevelopment program to meet mobilization needs and 
planning. Even less effective has been the correlation with local 
governmental and building agencies, public and private, to locate 
suitable housing sites properly related to defense industry. 

This inability, or unwillingness, of our country to cope with the 
housing shortage, and the need for slum clearance and rehabilita- 
tion, are inconsistent with our industrial skill and plant, our emphasis 
upon sanitary facilities, and our insistence upon a high standard of 
living—at least in clothing, food, automobiles and entertainment. 
In the struggle with communist imperialism, moreover, the battle 
is not only to overcome the gap in land power and lead time; our 
success also involves the ability of the democratic nations to meet 
the social and economic needs of all income groups.'* The question is 
timely, therefore, whether our country has the policy, the program 
and the machinery to meet effectively its defense and civilian housing 





48 From 1940 to 1946, over twenty Congressional measures were enacted deal- 
ing with housing and its relation to the defense and war effort. 

144 Statements of Charles E. Wilson, Defense Mobilization Director, before 
various Congressional committees, including Joint Committee on Defense Pro- 
duction and House Committee on Banking and Currency, February 1951. Hous- 
ing production has been twice curtailed since the outbreak of hostilities in Korea. 
In July 1950, pursuant to a Presidential directive, larger down payments were 
required on privately-owned housing and the public housing program was cut 
back. In October and January 1951, the Federal Reserve Board, Federal Housing 
Administration and the Veterans Administration announced further credit con- 
trols. Facrs Ansour Crepir Controts (HHFA, October and February 1951). 


% Pub. L. No. 139, 82nd Cong., Ist Sess. (Sept. 1, 1951). 
16 Karl R. Bendetsen, Assistant Secretary of the Army, Crusading For Peace, 
Army InrorMATION Dicest (Feb., 1951). 
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requirements. A review of the federal legislative and administrative 
history of the past two decades may help provide some answers. 


II. Twenty YEARS or FepEerRAt Hovusine LEGISLATION 

In the past twenty years, the federal government has entered many 
fields heretofore considered the exclusive realm of private enter- 
prise and rugged individualism. Housing finance is one of those 
fields. 

Today practically all new housing is government supported. On 
the one hand, the Federal Government through the Federal Housing 
Administration and the Veterans Administration insures lending 
institutions against loss on loans or mortgages on privately owned 
homes and, through the media of secondary financing, federally- 
aided savings and loan associations and insured savings, makes easy 
credit available to speculative builders and home purchasers. On 
the other hand, the Government provides financial assistance by way 
of cash subsidies to public agencies for the construction of publicly 
owned and operated rental housing for families of low income. 

Since the Government bears substantially all the risk in each in- 
stance, the difference it would seem is, in essence, one of nomencla- 
ture only. The distinction between so-called “public’’ housing and 
“private’’ housing has become exceedingly tenuous. The arguments 
of government-aided builders urging continued and expanded govern- 
ment credit and insurance or, as Senator Paul Douglas has stated 
it, “socialized losses,’’ while at the same time railing against public 
ownership of low rent housing and government loans to cooperatives 
would appear to be incongruous expressions of self-interest.” This 
was aptly recognized by the Los Angeles News when it editorialized: 

Hysterical and irresponsible propagandists who have raised the 

asinine charge that the city’s public housing program is ‘so- 

. Cialistic’ will, we feel sure, want to demand the immediate re- 
peal of similar programs which, from the point of view of their 
perverted logic, must be equally ‘socialistic.’ 

The subsidy by the Treasury under which the cost of the new 

- needed by the rearmament program may be written 

off. . . 

The airlines subsidy. . . 

The shipping industry subsidy. . . 

The Commodity Credit subsidy, notably the farm support. . . 

The subsidy to the banking industry. . . 

The subsidies granted through the Reconstruction Finance cor- 

poration... .18 

17 ApraMS, THE Future or Housine (1946); WINNING THE Ficut (National 
Housing Conference, July 1951); Straus, Two-Tuirps or A Nation (1952). 

18 December 18, 1951. 
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Or, as stated by one member of the Real Estate Board of New York: 


Every so often some over-eager champions of private enter- 
prise decry government activity in the real estate field, par- 
ticularly in housing. . . . Adding up both sides of the ledger hardly 
warrants the frequently repeated contention that ‘the govern- 
ment should get out of real estate.’ 

Without ‘government in real estate’ there would have been no 
Federal Housing Administration, no Federal Home Loan Bank, 
no Home Owners Loan Corporation and no Federal Savings and 
Loan Insurance Corporation.'® 


The Origin 

Paradoxically, most of the New Deal housing legislation emanated 
from a Republican sponsored conference. Generated by President 
Hoover’s depression-conceived Conference on Home Building and 
Home Ownership in 1931, measure after measure has been enacted 
with the primary purpose of channelling funds into the construction 
of housing accommodations. The depression years, the defense and 
World War II period, the post-war readjustment era and the new 
defense crisis are the landmarks which delineate the particular phases 
of federal housing activity. While the routes were often haphazard and 
experimental, they aimed for a common goal: the production of 
homes and the stabilization of the home construction industry; the 
substitution of single, long term, amortized mortgages for short 
term, multiple financing; and the assurance of a constant flow of 
credit. Only after recurrent emergencies, and not without consider- 
able short-sighted opposition, did the piecemeal legislation coalesce 
into a fairly comprehensive, integrated program which the new war 
crises and administrative delays threaten to disrupt. 


Government Supported, Privately Owned Housing 


Like many other governmental programs initiated since 1931, 
the Federal Government was forced into the field of housing finance 
primarily by an economic crisis. The great depression had resulted 
in a freezing of mortgage credit and an almost complete stoppage of 
residential construction. Production of homes in 1933 dropped to 
less than a tenth of the number built in 1925, and on-site construc- 
tion in the entire country employed only 150,000 persons.?° One- 
half of the approximately $20 billion of urban home mortgages, were 
in default by 1934. Mass foreclosures which wiped out equities and 





19 James M. Felt. 
20 Supra n. 1. 
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junior mortgages emphasized the dire need for reforms in mortgage 
practices and procedures. The plight of home owners coupled with 
unemployment in the construction trades and the distressed position 
of home mortgage banks, led to the President’s Conference on Home 
Building and Home Ownership. While the conference was principally 
concerned with the issues of mass foreclosures, improved mortgage 
financing and a standard mortgage document, the undercurrent of 
the conference was the realization that employment in the con- 
struction trades and sound housing credit have a direct relation to 


general prosperity. 


Support of Financing Institutions 


The first major legislation resulting from the conference, aimed at 
correcting then existing conditions, was the Federal Home Loan 
Bank Act of 1932.” This established the Federal Home Loan Bank 
System of twelve district banks, with the dual responsibility of 
creating a permanent reservoir of credit for home financing insti- 
tutions and stimulating the flow of housing credit.”* In essence, the 
Federal Home Loan Bank System acted as a Federal Reserve System 
wherein member banks could pledge their long term, amortized mort- 
gages to obtain additional funds for further lending and to meet 
withdrawal demands. One year later, the temporary Home Owners’ 
Loan Corporation was established as an adjunct of the Federal Home 
Loan Bank System, with the objective of succoring defaulting home 
owners and buttressing the shaky position of lending institutions 
through Government refinancing of distressed mortgages.* Also 
pursuant to the 1933 legislation authority was granted to the Federal 
Home Loan Bank Board to charter federal savings and loan associa- 
tions as additional outlets of credit, a measure of particular im- 
portance to communities without adequate local facilities for the 





2147 Srat. 725 (1932), 12 U.S.C. § 1421 et seg. (1946). The Home Loan Bank 
Board (Reorganization Plan No. 3, 1947, H.R. Doc. No. 270, 80th Cong., 1st 
Sess. (1947), changed the name from the Federal Home Loan Bank Board) has 
four operating units: the Federal Home Loan Bank System, the Federal Savings 
and Loan Insurance Corporation, the Federal Savings and Loan Association, and 
Home Owners Loan Corporation. 

Presently there are eleven district banks. erg oe og in the system is open 
to building and loan associations, cooperative banks, Pe associations 
insurance companies and savings banks. See first full calendar-year report of 
the Board under Reorganization Plan No. 3, 2 HHFA Ann. Rep. (1948). 

a * For statistical data see the annual reports of the Housing and Home Finance 
gency. 

23 Home Owners’ Loan Act of 1933, 48 Star. 128 (1933), 12 U.S.C. § 1461 
(1946). The three year lending period of the HOLC expired June 12, 1936. Since 
then, it has been liquidating its loans which originally amounted to some three 
and a half billion dollars. 
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investment of savings and the extending of home mortgage credit.* 
Shortly thereafter, and as part of the general credit scheme, the 
Federal Savings and Loan Insurance Corporation was created for the 
purpose of insuring savings accounts in those institutions and making 
them more attractive to the depositor. 

The growth of these credit services is evidenced by the $3.5 billion 
of loans by the Federal Home Loan Bank Board to member institu- 
tions, the rise of membership to approximately 4,000, with assets of 
$16 billion, and the 1500 federal savings and loan associations rep- 
resenting approximately five million investors. The small “thrift’’ 
bank has indeed reached huge proportions. 

Whil2 the creation of these new governmental agencies gave rise 
to litigation involving their attributes as alter egos of the Federal 
Government, the courts experienced no difficulty in declaring their 
creation valid. The fiscal powers of Congress and the ‘‘general welfare’”’ 
clause were found sufficient basis for creation of the Home Owners 
Loan Corporation and the chartering of federal savings and loan 
associations.** There was, moreover, the precedent of the national 
banks and the Federal Land Banks.”’ As one Circuit Court put it, 
“the preservation of home owners and the promotion of a sound 
system of home mortgage is none the less national in scope than the 
provisions for the unemployed and the aged.’’?* 


The Federal Housing Administration 

Of more direct bearing on the home owner than the Federal Home 
Loan Bank legislation is the National Housing Act, originally enacted 
in 1934 as a consequence of the 1931 conference and designed “to 
encourage improvement in housing standards and conditions, to 
provide a system of mutual mortgage insurance, and for other pur- 





* Home Owners’ Loan Act of 1933, 48 Star. 128 (1933), 12 U.S.C. § 5 (1946). 
These associations are required to raise their own capital in the form of shares 
or share accounts, which represent private individual savings. Their assets con- 
sist largely of first mortgage loans on one to four family dwellings. In 1948 alone, 
savings and loan associations recorded nearly 31% of all non-farm mortgages 
of $20,000 or less. 

* 48 Srat. 1246 (1934), 12 U.S.C. § 1701 (1946). This provides insurance on 
savings accounts of federal savings and loan associations in order to strengthen 

ublic confidence in the institutions. The original insurance limit of $5,000 has 
een increased to $10,000. 

26 Savings and loan association: First Federal Savings and Loan Assn. of Wis- 
consin v. mis, 97 F.2d 831 (7th Cir. 1938). See Hopkins Federal Savings and 
Loan Assn. v. Cleary, 296 U.S. 315 (1935). Home Owners Loan Corporation: 
Fletcher v. Jones, 105 F.2d 58 (D.C. Cir. 1939); Prato v. H.O.L.C., 24 F.Supp. 
844 (D. Mass. 1938); Walker v. H.O.L.C., 25 F. Supp. 589 (S.D. Cal. 1938); 
U.S. v. Kay, 89 F.2d 19 (2d Cir. 1937); H.O.L.C. v. Barone, 164 Misc. 187, 
298 N.Y.S. 531 (1937). 

27 Smith v. Kansas City Title and Trust Company, 255 U.S. 180 (1921). 

38 First Federal Savings and Loan Assn. v. Loomis, supra n. 24 at 840. 
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poses.’’ Initially, the National Housing Act had two main insuring 
divisions or titles: Title I, Housing Renovation and Modernizations,”® 
and Title II, Mortgage Insurance.*° The first provided insurance on 
small, short-term, unsecured loans for the modernization of homes. 
The second, insured mortgages for the construction of sale and 
rental housing. 

Along with other social legislation of national scope and impor- 
tance, the National Housing Act has been repeatedly revised and aug- 
mented, and its objectives have been broadened since its original 
passage.*! In addition to changes in insurance limits, new titles have 
been added incorporating new means of increasing the housing supply. 
Presently, all governmental aid to privately owned housing is em- 
bodied in the National Housing Act*® and its complementary special 
legislation for veterans of World War II, the Servicemen’s Read- 
justment Act of 1944. 

In every amendment, Congress has attempted to strike a balance 
between a profit incentive to stimulate construction (and yet leave 
some risk in the builder) and a sense of investment responsibility in 
the purchaser.** Inevitably, this has led to abuses and to difficult 
problems, such as the failure of statutory cost limitations to keep 
pace with rising costs and the need for emergency legislation to take 
care of recurring crises and housing shortages. Nevertheless, mortgage 
insurance did, and continues to, serve its purpose. Lending institu- 





29 48 Stat. 1246 (1933), 12 U.S.C. § 1701 (1946). 

30 Title I originally authorized insurance on unsecured, short-term loans not 
in excess of $2,000. Presently Title I authorizes insurance on home improvement 
loans up to $10,000 with maturities of 7 years, 32 days, although most such loans 
are for a lesser sum and maturities of 3 years, 32 days. In 1950, under the Housing 
Act of 1950, a new section, Section 8, was added to Title I to provide insurance 
on loans on moderate cost houses in outlying or suburban areas. Unlike Title II 


insurance, Title I insurance originally did not require the praens of insurance 
remiums and provided for insured loans on structures which were not residential. 
Title II is discussed at length infra. 

31 Between 1934 and 1952, the National Housing Act has been amended over 
thirty times. 

The Act now contains the following titles: Title I, Housing Renovation and 
Modernization; Title II, Mortgage Insurance; Title III, Federal National Mort- 
gage Association (added in 1948); Title IV, Insurance of Savings and Loan Asso- 
ciations; Title V, Miscellaneous; Title VI, War Housing (added in 1941 and 
now partly terminated); Title VII, Insurance of Investment in Rental Housing 
For Families of Moderate Income (added in 1948); Title VIII, Military Housing 
(added in 1949); Title IX, National Defense Housing Insurance (added in 1951). 

33 58 Start. 284 (1943), as amended 63 Strat. 481 (1949), 38 U.S.C. § 693 (Supp. 
IV, 1951). Other agencies having a housing role are the Departments of Defense, 
Agriculture, Commerce and Labor, Federal Reserve Board, Federal Security 
Agency, Reconstruction Finance Corporation and Office of Housing Expediter. 

* That Congress has not always succeeded in leaving any risk in the “investor” 
is evidenced particularly by Title VI and the free use of FNMA. See Address by 
eo Abrams before National Housing Conference, Washington, D. C., May 
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tions have been able to make loans which would otherwise have 
been considered bad risks and without which construction would 
have ceased or been curtailed. The evils of multiple, short-term 
mortgages and uncertain maturities have been erased, and for a time, 
at least, standards of construction and design were raised. More 
important, by means of this assumption of risk by the Federal Gov- 
ernment, the housing needs of the nation have been partially alle- 
viated and a substantial portion of the population has been ade- 
quately housed. 

By the end of its first six months of operation, the Federal Housing 
Administration under Title I had insured over 72,000 loans in a 
total amount of some $30 million and was creating employment 
for an estimated 750,000 persons. After a year and a half of oper- 
ation, the Administrator was able to report some 700,000 loans for 
$250 million issued by 600 financing institutions under Title I. 
Mortgages under Title II approximated 42,000 involving $259 million. 


The Administrator found the introduction of the mutual mort- 
gages system, brought about marked changes in the entire home 
mortgage field and has been influential in bringing about these 
developments: 

The firm establishment of the long term monthly amortized 
mortgage in the home mortgage lending practice of the Nation. 

The free flow of mortgage money from centers of supply into 
communities where funds are normally scarce. 

The reduction in mortgage financing charges for large sections 
of the country, due to the uniform interest rate established by the 
Administration. 

Improvement in construction practices, influenced by stand- 
ardized appraisal methods based on minimum property standards. 

Increased safety to both the home buyer and the mortgage 
lender throughout the life of the mortgage as a result of insur- 
ance protection and the safeguards attending it.* 


From the beginning of operations, the FHA has insured $25.9 
billion of which $12.8 billion was under Section 203, $219.6 million 
under Section 207, $5.2 billion under Title I, and $7.1 billion under 
Title VI. Some $8.3 billion has been terminated and $1.7 billion 
amortized. As of December 31, 1951, the FHA had suffered losses on 
the total mortgage insurance written of only 2/100 of one per cent.* 

As in the case of the Home Owners Loan Corporation and Federal 
Savings and Loan Associations, a question was raised as to the 
validity of government insurance. When queried, the Attorney 
General found authority for the insurance of mortgage loans by the 


% 2 FHA Ann. Rep. (1936). 
% WuatT 1s THE FHA? (HHFA March 1952); 17 FHA Ann. Rep. (1951). 
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Federal Government in the fiscal powers granted by the Constitution 
and in the general welfare clause. In his 1935 opinion he found: 


It is one of the latest of a series of enactments, extending over 
more than a century, through which the Federal Government 
has recognized and fulfilled its obligation to provide a national 
system of financial institutions for handling the credit and ex- 
change requirements of industry, commerce and agriculture, 
supplying a national currency and promoting the fiscal affairs 
of the Government. . . It further seems to me incontrovertible 
that the purposes of the National Housing Act are for the wel- 
fare of the nation as a whole. Not only does the Act provide pro- 
tection for our national financial structure, but it will also result 
in encouragement of better housing conditions throughout the 
country, in the provision of cheap and safe credit for the home 
owners of the United States, and in the stimulation of the build- 
ing industry, and indirectly of the durable goods industry, with 
consequent improvement in general conditions, including the 
furnishing of employment to many of the nation’s unemployed.” 


This conclusion has been supported by the courts.** 

As a result of FHA sponsorship, too, state legislation has authorized 
investment by state chartered financial institutions in FHA mortgages 
and Title I loans, changes have been made in the ratio of appraisal 
value to loans, and steps have been taken toward uniformity in 
mortgage documents and foreclosure procedures. 

While Title I played a significant role in unemployment relief and 
the rehabilitation of residential structures, Title II has been most 
relied on to afford a permanent solution to the housing needs of the 
country. Originally, Title II authorized insurance of 80% of ap- 
praised value on sales housing and on rental housing constructed 
for persons of low income by public bodies or limited dividend 
corporations regulated by law as to rate of return. In 1938, the first 
major change in the Title was made when Section 203 was completely 
rewritten to provide more liberal insurance on moderate cost housing, 
and Section 207 was revised to permit insurance on large scale rental 
housing limited as to rate of return but not restricted to persons of 
low income. Of the two sections,** Section 203 has been by far the 
more utilized. 





37 38 Ops. Atr’y Gen. 258 (1935). 

38 U.S. v. Brooks, 28 F. Supp. 712 (W.D. Wash. 1939); see Korman v. F.H.A., 
113 F.2d 743 (D.C. Cir. 1940); F.H.A. v. Burr, 309 U.S. 242 (1940). 

3952 Strats. 9 (1939). The 1938 version authorized mortgage insurance up 
to $16,000 on 1-4 family houses or 80% of appraised value; 90% on single family 
dwellings or $5,400; 90% of $6,000 and 80% of excess up to $10,000, or $8,600; 
with 25 year maturities. On rental housing, the Act permitted mortgage insurance 
$7 a or 80% of appraised value with room cost limitations of up to 
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With the advent of the pre-war defense period of World War II, 
material shortages developed, labor migrated into defense areas to 
overtax the already short housing supply, and priorities were in- 
voked. In those areas where new defense plants erupted into being 
or existing plants expanded their facilities far beyond the available 
local labor supply, housing was the necessary key to a constant labor 
supply. Private capital hesitated to build housing in those areas be- 
cause of the uncertainty of the duration of the demand. Government 
intervention, therefore, became imperative. 

The emphasis was on “private”? ownership and business as usual 
but without risk to private capital. Sections 203 and 207 permitted 
only 80% insurance and were accordingly considered by builders 
insufficient for the added risk. More liberal financing was obviously 
needed if housing was to be furnished and the extension of public 
ownership to non-low rent housing was to be avoided. Rather than 
amend the permanent legislation for what was deemed a limited 
emergency, a new Title, Title VI, embodying more extensive insur- 
ance was added to the National Housing Act.*® Initially, Title VI 
provided insurance for sales housing only, with insurance up to 90% 
of reasonable replacement value. A year later, provision was made 
for rental housing with insurance of 90% of ‘‘necessary current cost’’ 
and other features which permitted “mortgaging out’’ and, in some 
cases, insuring over 100% of cost.“ For all practical purposes, Sec- 
tions 603 and 608 of Title VI replaced Sections 203 and 207. Sale 
prices and rents were still not always within the reach of the defense 
worker for whose benefit the increased government risk was intended, 
but that presumably, was immaterial. 

The approach of the end of the war found the accumulating hous- 
ing shortage at its peak. The already inadequate housing supply 
had been aggravated by the diversion of new housing to critical 
defense areas at the expense of other portions of the country. Rapid 
demobilization created additional demands. Nevertheless, attempts 
to persuade Congress to approach the problem realistically and to 
think in terms of an over-all program failed. Five years of persistent 
drafting and redrafting, hearings and arguments, were needed before a 
reluctant Congress could be persuaded to enact a comprehensive plan. 





4 55 Strat. 55 (1941). 

41 56 Strat. 301 (1942). For a frank discussion of Title VI see THz Arcnirec- 
TURAL Forum, 97 et. seg. (January 1950). The following are some of the hidden 

rofits allowed by FHA: an architectural fee of 5% which was but rarely paid; 
ending institutions paid bonuses of 14% to 3% for the mortgage; a builder’s 
fee of 5% (not to be confused with the contractor’s ew inflated land values 
based on the proposed use of the land; an overabundance of efficiency and one- 
bedroom units; construction well within the estimated construction time. 
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The usual postwar urge to assist the returning veteran, coupled 
with the pressures of veterans’ organizations, resulted in the usual 
special benefits to veterans. Even before the end of the war, the 
Servicemen’s Readjustment Act of 1944 guaranteed and insured loans 
to World War II veterans for the financing, purchasing, construction, 
repair, alteration and improvement of homes under the jurisdiction 
of the Veterans Administration at interest rates of 4% and maturi- 
ties of 30 years. This legislation, however, attacked only one phase 
of the housing problem, and one which, by introducing a new agency 
and new procedures into the housing pattern, added further com- 
plications. With two agencies involved, inequities and disagree- 
ments resulted. FHA insurance was based on estimates of value and 
did not, except for a limited period, regulate the sale price; VA 
guarantees on the other hand, were limited by the price paid for the 
property. The divergence in appraisals and procedure subsequently 
gave rise to a belated demand that the VA housing functions be 
transferred to the FHA but, despite recommendations by the Hoover 
Commission on Government Reorganization to that effect, veteran 
pressures prevented such a transfer.* 

In addition to the political desire to aid the returning veteran, 
there was also the growing realization that temporary expedients and 
improvisations were not the proper solution for recurring housing 
emergencies. The factors of unemployment relief and mortgage re- 
form which motivated the original legislation, had been supplemented 
by new social problems. Now, in addition to the revived controversy 
over the extension of the low-rent housing program, underlying the 
proposed post-war legislation were the new and additional crises of 
material shortages and lack of housing for the middle income group 
—that segment of the population whose income was not low enough 
to be eligible for low rent housing, but too low to enable it to buy or 
rent privately owned housing. With Senator Wagner once again spon- 
soring the legislation, a long term, comprehensive housing bill was 
introduced. This was the Wagner-Ellender-Taft Bill, or General Hous- 
ing Act of 1945, a purposely bipartisan measure.“ 

The Wagner-Ellender-Taft Bill was the result of a detailed and 
extensive study by the Senate Sub-Committee on Housing and Ur- 
ban Redevelopment of the Special Committee on Postwar Economic 





“ This could have been avoided had the FHA not rejected the administration 
of the program at its inception. Later, it was too late since the veterans’ vested 
interest blocked a transfer. 

43 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN- 
MENT, REORGANIZATION OF VETERANS’ AFFaIRs (1949). 

“§. 1592, Sen. Rep. No. 1131, 79th Cong., 2d Sess. (1946). 
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Policy and Planning.“ It would have established a permanent over- 
all housing agency to replace the temporary National Housing Agency 
in an effort to coordinate the activities and organizations of the 
Government relating to housing. In the measure was a provision for 
improving the existing statutory tools and adding new devices to 
establish for the building industry a program which would average 
approximately a million and a half new dwellings each year for a 
period of ten years. In addition to amending the National Housing 
Act to allow smaller down-payments on home purchases and to ex- 
tending the program of the United States Housing Act of 1937, 
provision was made for FHA insurance of mutual ownership housing 
projects aimed at the middle income group, and programs of yield 
insurance and urban redevelopment. The main controversy over the 
provisions for the extension of low rent housing caused a stalemate 
in the House of Representatives, after passage of the bill in the 
Senate. In lieu of coordinated action, Congress adopted two more 
emergency measures, Title V“* of the Lanham Act and the Veterans’ 
Emergency Housing Act of 1946.47 

Since action of some sort was imperative if the returning veterans 
were to be housed and since veterans’ legislation held political sig- 
nificance, Congress was forced into action.‘* Unfortunately, it took 
the short-sighted emergency approach of authorizing the expenditure 
of funds for the creation of new slums by providing for the conver- 
sion of barracks and quonset huts into dwelling units for veterans 
and their families, with the cost of moving and conversion borne by 
the Federal Government and the cost of providing sites and utilities 
borne by the local government. Since it was necessary for the local- 
ities to participate in the expense of these “‘temporary’’ quarters, 
there developed local realization of the existence and magnitude of 
the housing problem and of the localities’ involvement and respon- 
sibility. It was also necessary that there be complementary, enabling 
state legislation for these Title V projects. Once again, as in the case 
of low rent housing, the states responded, but again opponents of 
publicly owned housing rose to interpose legal objections.‘* Happily, 
the courts upheld the right of the state governments and their polit- 





Report on Postwar Housing, Sen. Rep. No. 369, 79th Cong., Ist Sess. 
(1945); see Sen. Rep. No. 84, 8ist Cong., 1st Sess. (1949). 

# 59 Strat. 260 (1945). 

4760 Strat. 207 (1946), repealed by the Housing and Rent Act of 1947, 61 
Strat. 193 (1947). 
( 48 “Veterans Organizations Support the W-E-T Bill,” 91 Cong. Rec. A-5605 
1945). 

4° City of Phoenix v. Superior Ct. of Maricopa County, 65 Ariz. 139, 175 P. 
2d 811 (1946); Griffith v. City of Los Angeles, 78 Cal. 2d App. 796, 178 P.2d 
793 (1947); Franco v. City of New Haven, 133 Conn. 544, 52 A.2d 866 (1947); 
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ical subdivisions to appropriate and expend public funds for housing 
veterans. Unfortunately, although these structures were intended as 
temporary expedients only, the blight of some of these Congression- 
ally mandated slums still remains six years later and threatens to 
continue for some time to come. 

The other delaying action, the Veterans’ Emergency Housing Act 
of 1946, was also directed at appeasing the veteran, but dismally 
failed to serve his needs. Among other things, this Act placed the 
Office of the Housing Expediter on a statutory basis, extended and 
liberalized Title VI, and gave to the Expediter the power to regulate 
prices and rents of new housing, to enforce veterans preference, and 
to channel the flow of building materials into veterans’ housing. The 
Expediter was also empowered to administer such incentives as mar- 
ket guarantees and premium payments. For a time, the office of 
Expediter and NHA Administrator were merged in Wilson Wyatt; 
and under the so-called Wyatt program, the emphasis was on the 
stimulation of the production of prefabricated houses and the use of 
controls.®* Decontrols, failure of the prefabricated industry to respond 
in time, and the general demand for freedom from a war economy 
which accompanied a failure to enforce controls, sounded the death- 
knell of the program. 

In 1947, following a change in the political complexion of Congress, 
a new version of the 1945 and 1946 bills was introduced." The re- 
constituted Senate Banking and Currency Committee found that: 


A year ago we had a critical housing situation. We are still faced 

with a critical housing shortage. If again the Congress fails to 

enact legislation for the basic solution of our housing difficulties, 

the housing situation will be more critical next year. The com- 

mittee is convinced that it will become increasingly critical with 

each succeeding year until the Congress does enact such necessary 
legislation.” 





Robinson, Public Housing in Connecticut, 23 Conn. Bar J. No. 4, (1949): Opinion 
of Justices, 322 Mass. 745, 78 N.E.2d 197 (1948); Opinion of Justices, 321 Mass. 
766, 73 N.E.2d 886 (1947); Opinion of Justices, 320 Mass. 773, 67 N.E.2d 588, 
165 A.L.R. 807 (1946); +? of Columbus v. Columbus Metropolitan Housin 
Authority, 67 N.E.2d 338 (Ohio 1946); aff'd 68 N.E.2d 108 (Ohio 1946); Hylan 
v. City of Eugene, 179 Ore. 567, 173 P.2d 464 (1946); State ex rel. Martin v. 
Giessel, 252 Wis. 363, 31 N.W.2d 626 (1948); Robinson, State Spending for 
Veterans Housing, 1949 Wis. L. Rev. 10; Robinson, State Aid for Housing, 1949 
Wis. L. Rev. 462. 4 

5° The Wyatt program called for 2,700,000 low and moderate cost homes to 
be under construction by the end of 1947; for 1946, 1,200,000 homes of which 
700,000 were to be conventional and 250,000 prefabricated. REPorT TO THE 
Presipent (February 7, 1946). See Rauh, Government by Directive—A case His- 
tory, 61 Harv. L. Rev. 88 (1947). 

1 Sen. Rep. No. 866, 80th Cong., Ist Sess. (1947). 


® Sen. Rep. No. 140, 80th Cong., 1st Sess. (1947). 
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But the House of Representatives again failed to act, despite the 
concerted efforts of most of the veterans’ groups. Instead, Congress 
repealed the Veterans’ Emergency Housing Act,™ placed the emphasis 
on rental housing with a liberalized Title VI (which later threatened 
to become a national scandal), and authorized a Joint Committee 
on Housing to re-study all phases of the housing problem. That 
Committee recommended that Congress promptly enact: 
comprehensive housing legislation to provide the additional 
aids . . . which are needed to reach and maintain housing pro- 
duction at the rate of 1,250,000 to 1, 500,000 dwellings per year... ; 
the basic authority for a program of technical housing research 
and studies . . . [an extension of] Title VI . . . on a revised basis 
tending to eliminate the undesirable effects of the ‘necessary 
current cost’ formula . . . and with amendments designed to 
make for an orderly transition from the Title VI emergency pro- 
gram to the Title II permanent program. . . ; Federal aid to 
local communities to enable them to undertake the clearance of 
their slums . . . ; [and] assistance to local communities under the 
United States Housing Act of 1937... ,™ 


yield insurance, aid to cooperatives, a Government sponsored sec- 
ondary market for mortgages (which has been severely criticized of 
late) and other changes in the National Housing Act. 
t Later, most of these recommendations were incorporated into a 
compromise measure, the Housing Act of 1948. While this legisla- 
tion neglected slum clearance and the low income family, it provided 
for a continuance of a rewritten Title VI on a transitional basis and 
revised Sections 203 and 207 to meet the changed conditions.® 

The year 1950 saw additional housing legislation, the Housing 
Act of 1950, which completed the legislative transition from the 
wartime provisions of Title VI to a peacetime basis by discontinuing 
most of Title VI and revising Title II. A new Section 8 was added to 
Title I of the National Housing Act to broaden the scope of FHA 
insurance on small homes in outlying areas. In the case of Title II, 
somewhat more liberal terms were authorized. Insurance as high as 
95% of value (for extremely low cost homes) and thirty year matur- 
ities were permitted under Section 203, with the resultant decrease 
in down-payments, and cognizance was taken of the need for larger 
units through increases in insurance for additional bedrooms. Similar 
action was taken with respect to Title II, Section 207, and changes 





53 See n. 47 supra. H. R. Rep. No. 104, 80th Cong., Ist Sess. (1947). 

“H.R. Rep. No. 1564, 80th Cong., Ist Sess. (1947); High Cost of Housing, 
tiga of Subcommittee of Joint Committee on 

% 62 Srat. 1268 (1948). 

® Pub. L. No. 475, 81st Cong., 2d Sess. (April 20, 1950). 


ousing, 80th Cong., Ist Sess. 
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were made in the Servicemen’s Readjustment Act with more liberal 
guarantees on the one hand and a termination of combined FHA-VA 
loans on the other. A policy was established for the disposition of 
federally-owned war housing projects and veterans’ temporary hous- 
ing projects, the secondary mortgage market was extended, and the 
Housing and Home Finance Agency was empowered to make loans 
for housing at educational institutions. Other legislation revised Title 
VIII of the National Housing Act,*’ gave further aid to savings and 
loan associations, and continued veterans’ preference and. priority in 
the sale of new housing. 

The most controversial housing subject in 1950 was aid to middle 
income families through the medium of housing cooperatives. Be- 
fore the war, labor and religious and social service groups had cam- 
paigned for housing for families of low income. After the war, these 
same groups formed an alliance with the veterans’ organizations in 
urging the enactment of a comprehensive bill to extend the low- 
rent housing and slum clearance program and to aid that no-man’s 
land of housing, in which the veterans were most interested, the so- 
called middle income group. In Europe, housing cooperatives had 
long proved successful. In this country, rural electrification coopera- 
tives with government financial assistance had brought electricity 
and lower rates to farmer consumers while simultaneously expanding 
the market for private business. 

Recognizing that Title II could not reach the lower middle in- 
come group, these various organizations combined to express to the 
Congress their interest in housing cooperatives as a medium of achiev- 
ing lower monthly costs, and argued that the cooperative form of 
financing is well suited to housing. Their arguments pointed out 
that the cooperative permits groups to take advantage of the econ- 
omies of large scale construction and operation on a non-profit basis; 
if preferential mortgage terms are to be available, precautions should 
be taken to insure the continuance of those benefits only to the 
persons for whom they are intended; and the cooperative, while 
gaining many of the economies of public housing assuages the qualms 
of the anti-public-houser by the retention of private ownership and 
the payment of local real estate taxes. The Joint Committee on Hous- 
ing concluded that “encouragement should be given to long term 
loans to housing cooperatives’ with “the necessary assistance. . . 
through FHA insurance of home mortgage loans on favorable terms 
to cooperative associations, particularly veterans’ cooperatives.’’®* 





57 Pub. L. No. 498, 81st Cong., 2d Sess. (May 2, 1950). 
58 See n. 53 supra. 
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In 1948, some recognition of the plight of this group, and of the 
possibilities inherent in housing cooperatives, had been incorporated 
into the National Housing Act. A number of bills in 1949, urged a 
new program of direct federal loans to cooperatives at low interest 
rates and long amortization periods. Because this would have meant 
a deviation from the long established practice of aiding privately 
owned housing through FHA insurance, these bills were frowned 
upon. After a period of hearings, debates and recriminations—as 
heated and partisan as those involved in the original and extended 
low rent housing program®*—a compromise measure was enacted as 
part of the Housing Act of 1950. The recommendations for direct 
federal loans, along with the suggestion of a new insuring agency, 
were rejected; but a new Section 213° was added to the National 
Housing Act to take the place of the more limited cooperative pro- 
visions of Section 207. Whereas, previously the FHA could insure 
90% of the cost of a cooperative loan and 95% if the cooperative 
had at least 65% veteran members, the new legislation provided for 
an increase in cost limitations and for an upward adjustment from 
the 90% proportionately for each veteran member. Authorization 
was also given for extending the advantages of the 40 year, 4% 
basis, to purchasers from non-profit building cooperatives. Unfortu- 
nately, the lack of a favorable early attitude on the part of the 
FHA, the need for further reductions in debt service, and a sub- 
sequent drying up of the mortgage market, resulted in little action. 

Earlier, in 1948, an attempt was made to tap the resources of 
the large insurance companies through a new device popularly termed 
“yield insurance’’ designed to guarantee principal and interest in 
return for lowered rents. This was Title VII of the National Housing 
Act which provided insurance of equity investment as distinguished 
from mortgage insurance." It removed risk to capital and gave as- 
surances of a minimum return by means of a guaranteed annual 
return of income and capital investment. Since approximately thirty 
states had enacted legislation authorizing insurance companies to 
build and operate large scale housing developments, there was no 
problem of state approval. The American Life Convention and Life 
Insurance Association of America, however, opposed yield insurance 
on the ground that the problem was one of cost rather than un- 





5° Hearings before House Committee on Banking and Currency on H. R. 7402, 
81st Cong., 2d Sess. (1950); H. R. Rep. No. 1686, 8ist Cong., 2d Sess. (1950). 
For the most complete and concise summary of the situation see testimony of 
David L. Krooth, Washington, D.C. attorney, and past President of National 
Housing Conference. 

6 Pub. L. No. 475, 81st Cong., 2d Sess. (April 20, 1950). 

62 Stat. 1268 (1948). 
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availability of funds and testified that, if enacted, the legislation 
would be disregarded. Actually, Title VII has never been used. 


III. Pusrticuy Ownep Hovsine 


Prior to World War II 


Despite impressions to the contrary, the use of public funds for 
the construction of housing by public bodies is not a recent phenome- 
non. Even before the 1932 depression which fathered a new era of 
government support of privately owned housing, there had been 
attempts by various state governments to solve the problem of ade- 
quate housing through the expenditure of public moneys. 

In such geographically separated states as California, North Dakota 
and Massachusetts, these experiments led to divergent court deci- 
sions on the validity of the use of public funds to relieve a housing 
shortage or to alleviate the social ills arising from the existence of 
substandard housing, but resulted in little housing. The Massachu- 
setts Supreme Judicial Court, for example, held in 1912 that the 
spending of state funds for the construction of homes for sale to 
laborers, mechanics and wage earners would not be for a public 
purpose, and thereby paved the way to a constitutional amend- 
ment." In California, on the other hand, it was regarded as immaterial 
that private citizens would benefit under a city charter authorizing 
the City of Los Angeles to provide homes for ‘‘those who might 
otherwise live in overcrowded tenements, unhealthy slums or the 
most congested areas.’’® The California court found the charter was 
a valid exercise of power. In 1920, too, the United States Supreme 
Court put its blessing on state action when it said: 





% Hearings before Senate Banking and Currency Committee, 80th Cong., Ist 
Sess. 321, 336 (1947). It is interesting to note that similar statements were made 
in-1934 and 1935 about the FHA insurance now so extensively used. 

Twenty-four states permit insurance companies to construct and operate 
rental housing projects: Arkansas, California, Colorado, District of Columbia, 
Georgia, Illinois, Iowa, Kansas, Louisiana, Maryland, Massachusetts, Michigan, 
Minnesota, Missouri, New Jersey, New Mexico, New York, Pennsylvania, Rhode 
Island, Tennessee, Utah, Virginia, Wisconsin and Wyoming. In seven other 
states, such an authorization can be implied: Connecticut, Delaware, Indiana, 
North Dakota, Ohio, Oregon and Washington. In Massachusetts, New Jersey 
and New York, savings banks have this power. In twelve states, building and 
loan associations may so invest: Alabama, Georgia, Idaho, Illinois, Indiana 
am Missouri, New Hampshire, New Jersey, New Mexico, Oklahoma and 

irginia. 

* Robinson, Public Housing in Massachusetts, 18 B.U.L.. Rev. 83 (1938); 
Robinson, State Aid for Housing and Robinson, State ye for Veterans 
Housing, both supra n. 49. Robinson, The Massachusetts Housing Picture, 1911- 
1947, Boston Bar BuLLetIN (Feb. 1948). 

* Opinion of Justices, 211 Mass. 624, 98 N.E. 612 (1912). 

% Willmon v. Powell, 91 Cal. App..1, 266 Pac. 1029 (1928). 
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Under the peculiar conditions existing in North Dakota, which 
are emphasized in the opinion of the highest court, if the state 
sees fit to enter upon such enterprises as are here involved, with 
the sanction of its constitution, its legislature and its people, we 
are not prepared to say that it is within the authority of this 
court, in observing the enforcement of the Fourteenth Amend- 
ment, to set aside such action by judicial decision.” 


These, however, were abortive programs, limited in extent, which 
came to naught and died for lack of funds or continued support. 
They were more noteworthy for their legal issues than for their 
achievements. 

The Federal Government had, prior to 1932, engaged, temporarily 
at least, in the provision of housing.*’ This was due to the exigencies 
of war and the imperative need for an adequate supply of housing 
for defense and war purposes rather than to any demand for social 
reform. As in the case of the Emergency Rent Laws, the forerunners 
of rent control of World War II, all objections to government par- 
ticipation were brushed aside as necessary and permissible appurte- 
nants of the war powers of the President and the Congress. 

In 1932, however, the same economic crisis that precipitated gov- 
ernment support of privately owned housing resulted in the entrance 
of the Federal Government into the field of public housing and slum 
clearance. This was the beginning of a bitter, unending controversy 
over the need for, and the merits and extent of, publicly owned 
housing. 

Largely for reasons of pump priming and relief of unemployment 
in the building trades, Congress, even before the establishment of 
the Federal Housing Administration, had authorized government 
loans to private, limited dividend corporations regulated as to rents 
and rate of return by state law.** These resulted, however, in only 
eight projects throughout the entire country and constituted little 





Frazier v. Green, 253 U.S. 233 (1920). 

87 Robinson, Some Problems Confronting PW Emergency Housing C\ ation, 
19 Cornett L. Q. 548 (1934); Fina, Report or Unirep States Hovusine 
CorporaTIon (1947), H. R. Doc. No. 57, 80th Cong., Ist Sess. (1947). (Note) 
Robinson, Delays In Eviction Actions As A Means of Unemployment Relief, 40 
Ya.e L. J. 820 (1931). 

68 Emergency Relief and Construction Act of 1932, 47 Strat. 709 at 711 (1932): 

... to make loans to corporations formed wholly for the purpose of providing 

housing for families of low income, or for reconstruction of slum areas, which 

are regulated by state or municipal law as to rents, charges, capital structure, 
rate of return, and areas and methods of operation, to aid in financing proj- 
ects undertaken by such corporations which are self liquidating in charac- 


eee 
Title II, NIRA, 48 Srart. 200 (1933): 
construction, reconstruction, alteration or repair under public regulation 
or control of low-cost housing and slum-clearance projects; 
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more than a token gesture toward unemployment relief.*® Even di- 
rect construction and ownership by the Federal Emergency Adminis- 
tration of Public Works created only fifty more projects.7° Moreover, 
neither effort achieved the secondary purpose of the legislation, sub- 
stantially lowered rents. Such projects as the Subsistence Home- 
steads and Greenbelts were comparatively inconsequential additions 
to the total housing supply.” 

By this time, too, there had been added to the need for unemploy- 
ment relief a growing demand for the clearance of slums and the 
provision of decent, safe and sanitary housing for persons of low 
income at rents they could afford to pay. Recognition had been in- 
creasing steadily of the inability of at least one-third of the nation 
to obtain housing without public subsidy, of the incidence of disease 
and crime in slum areas and their cost, in dollars, health and safety, 
to the country as a whole. The Real Property Inventory of 1934 had 
confirmed the visual impressions of slums and blighted areas and 
added statistical weight to the demands for slum clearance. In sixty- 
four cities, it was found that 2.3% of the total dwellings were unfit 
for habitation, one in four had no bathing facilities, and 17% had 
no private indoor toilets. When the Circuit Court of Appeals for the 
Sixth Circuit”? decided that the Federal Government had no right 
to take land by eminent domain for its own low rent housing proj- 
ects, impetus was given to legislation providing for a shift from 
federal construction and ownership to an expanded program of local 
initiative, operation and control. Finally, the urgent need for employ- 
ment, coupled with the political necessity for approving at least one 
major recommendation in President Roosevelt’s 1937 legislative pro- 
gram, produced a tangible result. This was the United States Hous- 
ing Act of 1937,7* another great landmark in housing, the culmina- 
tion of two previous attempts” to provide a long-range program for 
that portion of the population which the Federal Housing Adminis- 





6° The RFC made one such loan for Knickerbocker Village in New York City. 
The PWA Housing Division made loans for projects in Altavista, Va., Boulevard 
Gardens, N.Y., Hillside, N.Y., Juniata Park, Pa., Boylan, N.C., Neighborhood 
Gardens, Mo., Euclid, Ohio. Fisher, Housing Legislation and Housing Policy in 
The United States, 31 Micu. L. Rev. 320 (1933). 

7° These represented some 22,000 dwelling units in 30 states. 

1 HanpBooK For Hovusina Commissioners 19 (NAHO 1950). Glick, The 
Federal Subsistence Homestead Pret 44 YaLeE L. J. 1324 (1935). 

7 U.S. v. City of Louisville, 78 F.2d 684 (6th Cir. 1935). The case was appealed 
to the United States Supreme Court but was withdrawn on the day of argument 
when the Government feared that an adverse ruling might affect the entire New 
Deal spending program. 

73 50 Stat. 888 (1937). 

™ §. 2393, 74th Cong., Ist Sess. (1935); S. 4424, 74th Cong., 2nd Sess. (1936). 
Both bills were introduced by Senator Robert F. Wagner of New York. The 
latter bill provided for a permanent housing agency empowered to make loans 
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tration and Home Loan Bank Board financing could not reach. For 
the first time, the policy of the United States was declared to be: 


To promote the general welfare of the Nation by employing its 
funds and credit, as provided in this Act, to assist the several 
states and their political subdivisions to alleviate present and 
recurring unemployment and to remedy the unsafe and un- 
sanitary housing conditions and the acute shortage of decent, 
safe and sanitary dwellings for families of low income, in rural 
and urban communities, that are injurious to the health, safety 
and morals of the citizens of the Nation. 


The legislation created the United States Housing Authority (sub- 
sequently the Federal Public Housing Authority and now the Public 
Housing Administration), a government corporation with the power 
to furnish financial assistance by way of loans and grants or annual 
contributions to local public bodies empowered by state law to under- 
take low rent housing and slum clearance projects. Financial aid 
was conditioned upon the existence of complementary state legisla- 
tion, the elimination of substandard dwellings, and local financial 
participation which could, and invariably did, take the form of tax 
exemption. 

While theoretically a locally initiated grass roots program, the 
success of the undertaking may be attributed to the resourcefulness 
and imagination of the administrators at its inception. Notwithstand- 
ing the opposition of slum owners and other opponents of govern- 
ment spending (including the recipients of government aid through 
the Federal Housing Administration, Home Loan Bank Board and 
Home Owners Loan Corporation), by 1941, when the construction 
phase was suspended by the demands of rearmament, forty-one states 
had adopted the necessary complementary legislation and over four 
hundred and fifty local housing authorities had been created. 

Unfortunately, the defense and war periods intervened to make 
it impossible to accomplish the objectives of the legislation and to 
refute the forebodings and dire prophecies of those who, while op- 
posing low rent housing and slum clearance, simultaneously strove 
for more liberal federal insurance and higher interest rates on pri- 
vately owned dwellings. Nevertheless, it is clear that if the needs of 
war had not interfered, the goal of decent, safe and sanitary housing 
for families of low income (then considered $1000 a year) would have 
been achieved and an even greater amount of slum clearance would 
have been accomplished. Even so, by 1941, over 168,000 dwelling 





and grants to public housing agencies and loans to limited dividend housing 
corporations. SumMarY oF HEARINGS ON WAGNER Housine Bitt (NAHO 1936); 
Hearings before Committee on Education and Labor, 74th Cong., 2d Sess. (1936). 
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units were occupied or in the process of construction and some 131, 
000 substandard units had been removed from the housing market.”5 

Complementary state legislation and local action led to contro- 
versy and litigation involving a number of constitutional and statu- 
tory questions. Over the period of the past thirteen years, however, 
the comparatively new municipal financing device, the “authority” 
has been accepted; decisions by the highest courts of over thirty 
states have settled such issues as public purpose, tax exemption, 
power of eminent domain, contractual relations between authority 
and municipality, expenditure of public funds and public ownership; 
and the power of local public bodies to engage in housing construc- 
tion and operation has become established.”* 


During World War II 


Just as private housing was affected by the war effort, so too, pub- 
lic low rent housing and slum clearance suffered serious curtailment 
from the defense, and subsequent, war needs. At first an effort was 
made to continue the public housing program by authorizing the use 
of priorities for those local housing authority projects which could 
be used temporarily to house war workers.”? It soon became evident, 
however, that housing was needed in many localities which could 
not qualify for post-war slum clearance or where the need was too 
temporary to justify permanent construction. Moreover, despite the 
exigencies of war, the pressures against publicly operated housing 
continued, this time aided by the need for diverting essential mate- 
rials to other war uses. Congress legislated against permanent hous- 





% Robinson, The Record Has Been Very Good, N.P.H.C. Journau (Nov. 1947). 
% See n. 9 supra. Keysertinc, THe Unirep States Housine AvutTHority 
IN THE FRAMEWORK OF AMERICAN GOVERNMENT AND Law (1938). 
The United States Housing Act raises four main constitutional questions: 
(1) Does Congress have power to appropriate in aid of slum clearance and 
- a housing and for the employment relief which such action pro- 
uces 
(2) If Congress has this power, do attendant purposes or methods or 
ae of the United States Housing Act violate the Tenth Amend- 
ment 
(3) Is there an improper delegation of legislative power under the Act? 
(4) Does a prospective litigant have a standing in court to question the 
validity of the Act? 
The only states without enabling legislation are: Iowa, Kansas, Oklahoma, Utah 
and Wyoming. For compilations of decisions see: Keysertinc, Lega AsPEecTs 
oF PuBLic Scene (NATIONAL Resources CoMMITTEE 1939); Tretter, Public 
Housing Finance, 54 Harv. L. Rev. 1325 (1941); Mitter, Pusiic Housine anp 
Financina, Municipal Law Section, A.B.A. (1946); Robinson and Altman, 
Equivalent Elimination Agreements in Public Housing Projects, 22 B.U.L. Rev. 
375 (1942). For legal decisions on other types of authorities, see Foley, Low 
Rent Housing and State Financing, 85 U. or Pa. L. Rev. 239 (1937); Foley, 
Revenue Financing of Public Enterprises, 35 Micu. L. Rev. 1 (1936). 
77 54 Srar. 676 (1940). 
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ing which could later be converted to low rent projects; it insisted 
upon a certain amount of wasteful temporary housing and, lacking 
confidence in the public housing agency, scattered the provisions for 
publicly operated war housing among a multitude of agencies. While 
Congress engaged in decentralizing legislation, centralized decision 
with greater speed of design and construction became imperative, 
particularly when a shooting war became a reality. 

With such emergency legislation and compromise action, make- 
shift, expensive methods were used and a variety of governmental 
agencies employed to perform similar tasks. At first, $100,000,000 
was appropriated for Army and Navy construction of housing for 
defense workers and military personnel. Then followed the so-called 
Lanham Act’® under which, eventually, some 900,000 war housing 
units were constructed and operated under government ownership. 
The Temporary Shelter Acts provided additional funds.’* Housing 
ranged from permanent projects with a possible post-war use, to 
demountable housing, temporary structures, and trailer camps, all 
to the detriment of the public low-rent housing movement to which 
the stigma of costly shoddy, ersatz housing attached. The result 
was confusion in the minds of a large part of the public which failed 
to distinguish between the various types of housing and their diverse 
purposes and which treated all publicly owned housing as “low-rent 
housing.”’ 


Revival of the Program 


Even before the end of the war, Congress had been importuned to 
provide additional funds for low-rent housing as part of a compre- 
hensive, long range housing plan. Despite bi-partisan support, how- 
ever, federal financial aid was limited to those buildings for sale or 
at rents beyond the reach of the low income groups. As an interim 
measure, and to relieve the pressure of the unhoused veteran, a 
number of states evolved their own programs of public aid.** Some, 
such as Massachusetts, New Hampshire and New York, emulated 
the federal technique of annual subsidies to local housing authorities. 
New York City devised a plan of guaranteeing local housing author- 
ity bonds without cash subsidies. Massachusetts, in addition to state 
guarantees of the obligations of housing authorities and annual con- 
tributions, provided capital grants to cities expending their own tax 
monies. Connecticut employed a two-fold plan of state guarantees 
of local authority bonds without cash subsidies and state loans at 

78 54 Srat. 1125 (1940). 


79 55 Star. 14 (1941). 
8 See n. 49 supra. 
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low interest rates to home owners. New Jersey provided capital 
grants. Others granted tax exemption in varying degrees. Legal ob- 
jections were quickly raised, but, on the whole, as speedily overruled 
by the courts, largely on the ground that aid to veterans is a form 
of bonus or payment for patriotic effort. 

Finally, in 1949, Congress yielded to the combined pressure of 
labor and the veterans’ organizations and enacted the Housing Act 
of 1949.*? The legislation declared that the general welfare and secu- 
rity of the country requires a decent home and suitable living en- 
vironment for every family and the attaining of a rate of production 
sufficient to overcome the serious housing shortage and to replace 
the slums and other inadequate housing. While this declaration of 
policy emphasized that, in attaining this objective, the primary reli- 
ance must be on private enterprise, it recognized that government 
participation is a necessity where private enterprise, even with gov- 
ernment help, cannot reach the particular group in need of housing. 
Thus, culminating a drive of ten years, the program of low rent 
housing was extended. Loans and annual contributions were author- 
ized over a six year period for an estimated 810,000 new dwellings 
for families of low income. With some refinements, the new legislation 
is essentially the United States Housing Act of 1937. 

During the last several years, however, the opposition to low-rent 
housing has crystallized and organized. The various real estate and 
speculative building organizations have combined to disparage the 
aims and accomplishments of low rent housing, have vilified its ob- 
jectives and methods, and have been intermittently successful in 
establishing legislative blockades. At the national level, the opposi- 
tion has concentrated its efforts to restrict new units to 5,000 a year 
by limitation of appropriations. On local scenes throughout the coun- 
try, there have been correlated efforts to prevent municipal partic- 
ipation and to require separate local referenda before projects can 
be undertaken. Pamphlets distributed by such recipients of federal 
aid as the National Association of Home Builders and certain bank- 
ing associations have flooded the country. The battle rages in legis- 
latures, city councils, courts and newspapers. 

Unfortunately, housing has suffered from the occupational disease 
of government, an attrition of qualified and interested personnel. 
Unlike the pre-war years of the United States Housing Authority 
and some of the post-war years of state programs, some of the admin- 
istrators of the revived federal program have lacked the imagination 





% See n. 49 supra. 
® 63 Srar. 413 (1949). 
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and ability to move expeditiously. As a result, time has again been 
permitted to intervene and place a restraining hand upon the low- 
rent housing program. Once again, frequent administrative delays 
and shortcomings, and the requirements of a defense era, have nulli- 
fied a program which was so long in becoming a legislative reality. 

On the local level, too, there have been changes. Local authorities 
are in many instances the largest landlords in their communities. 
The possibilities of patronage, contract awards and their accompany- 
ing political favors have not escaped the notice of certain local polit- 
ical administrations. While the majority of local authorities un- 
doubtedly have members and staffs of the highest standards of in- 
tegrity and ability, politics, with its unfortunate concomitants, has 
too frequently infiltrated a sphere which had once been relatively 
free of such influences. 


Urban Redevelopment and Slum Clearance 


The Housing Act of 1949 not only revived and enlarged the pro- 
gram of low-rent housing, it also marked the beginning of another 
great program of slum clearance and redevelopment. To advance the 
rebuilding of physical America, provision was made for federal 
assistance to local communities interested in the elimination of 
slums, residential and non-residential, and in the redevelopment of 
areas which retard and interfere with the proper growth and best 
use of the community.™ 

Generally, the program envisages locally planned and approved 
projects aimed at the elimination of slums and the prevention of 
their recurrence. Federal assistance is available for four types of 
projects redeveloping the following areas: (1) slum or deteriorating 
or deteriorated areas which are predominantly residential in character 
prior to development and which may be redeveloped for any locally 
approved use or combination of uses, (2) deteriorated or deteriorat- 
ing areas which are not predominantly residential prior to redevelop- 
ment but which are to be redeveloped for predominantly residential 
use, (3) predominantly open areas which, because of obsolete platting, 
diversity of ownership, deterioration of structures or site improve- 
ment substantially impair or arrest the sound growth of the com- 
munity and are to be redeveloped for predominantly residential use, 
and (4) open areas on which there had been virtuallv none of the re- 
development necessary for sound community growth. For this, 
three types of federal financial assistance are available: (1) ad- 
vances for surveys and planning, (2) short term loans for the ac- 





% Title I, Slum Clearance and Community Development and Redevelopment. 
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quisition of land and initial planning, coupled with long term loans 
for the acquisition of land which is to be leased rather than resold, 
and (3) capital grants to help defray the difference between the cost 
of acquisition, clearance and replanning and the resale price. 

In essence, redevelopment contemplates the acquisition of a slum, 
blighted or deteriorating area selected in accordance with a general 
city or town plan, clearing, replanning and making the area avail- 
able by sale or lease to private and public sources for redevelopment 
pursuant to a predetermined plan. Since the local agency will suffer a 
loss in acquiring, clearing and replanning the area for its new uses, 
federal grants are available to help meet the deficit, with the Federal 
Government absorbing two-thirds of the loss. As in the case of local 
annual contributions required under the United States Housing Act, 
the local contribution may be and undoubtedly will be in forms other 
than cash. 

Since slum clearance and redevelopment are predicated upon 
local action, state enabling legislation is a prerequisite to local action 
and federal aid. Thirty-four states have already enacted a specific 
form of slum clearance and redevelopment legislation, and existing 
laws in other states confer some form of authority to participate in 
the program.* In some jurisdictions, litigation has already resolved, 
favorably or adversely, the legal issues of eminent domain and ex- 
penditure of public funds. More such suits are indicated.® 





In Alabama, Alaska, Arkansas, Florida, Georgia, Illinois, Kentucky, Lou- 
isiana, Massachusetts, Minnesota, New Hampshire, Nebraska (Omaha only), 
New Jersey, Oregon, Puerto Rico, South Carolina, South Dakota, Tennessee, 
Virginia and Virgin Islands local housing authorities are the redevelopment 
agencies. In California, District of Columbia, Hawaii, Maine (Portland only), 
North Carolina, Pennsylvania and Rhode Island special redevelopment agencies 
are authorized. In Colorado, Connecticut, Indiana (Indianapolis only), Maryland 
(Baltimore only), Michigan, New York, Ohio, Texas (San Antonio only), and 
Wisconsin, cities themselves may undertake such projects. In Delaware, Ken- 
tucky, Missouri and West Virginia, there pos d be a separate agency or the hous- 
ing authority or municipality may be the redevelopment agency. In Illinois and 
New Jersey, it may be the housing authority or a separate agency. See Housine 
AND REDEVELOPMENT Directory (NAHO 1950-1951). 


* Burt v. City of Pittsburgh, 340 U. S. 802 (1950); Opinion of the Justices, 
254 Ala. 343, 48 So.2d 757 (1950); People v. City of Chicago, 394 Ill. 477, 68 
N.E.2d 761 (1946); Prunk v. Indianapolis Redevelopment Commission, 93 N.E.2d 
171 (Ind. 1950); In the Matter of Slum Clearance in City of Detroit, 50 N.W.2d 
340 (Mich. 1951); Redfern v. Board of Commissioners, 137 N.J.L. 356, 59 A.2d 
641 (1948); Pratt v. La Guardia, 47 N.Y.S.2d 359 (1944); Schenck v. City of 
Pittsburgh, 364 Pa. 31, 70 A.2d 612 (1950); Belovsky v. ee Authority 
357 Pa. 329, 54 A.2d 277 (1947); Opinion to the Governor, 76 R.I. 249, 69 A.2d 
531 (1949); Nashville Housing Authority v. City of Nashville, 192 Tenn. 103, 
237 S.W.2d 946 (1951); Housing Authority of City of Dallas v. McCord, 234 
§.W.2d 108 (Tex. Civ. App., 1950), rev. refused 236 S.W.2d 115 (1951); Brown, 
Urban Redevelopment, 29 Bu. L. Rev. 318 (1949); Ropsins, Power To AcquiIRE 
BY EMINENT DoMAIN PREDOMINANTLY OPEN LAND FOR URBAN REDEVELOPMENT 


(1950). 
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The program of slum clearance and redevelopment will gain from 
the experience and mistakes of public housing. Conversely, it will 
suffer from being allied with public housing in those instances where 
public housing must accompany the clearance of an area. Neverthe- 
less, because of its appeal to planning boards, industry and commerce, 
it should not encounter the same degree and manner of opposition as 
public housing. At the same time, since the program involves ex- 
tensive planning, there is the danger of delays inherent in any search 
for planning perfection which may disregard practical considera- 
tions. 

The New Defense Period 


In 1950-52, history repeated itself and the Korean War brought to 
housing the uncertainties and problems of 1940-45. Once again, 
materials have become in short supply and inflation control necessary. 
In an effort to conserve critical materials and stabilize prices, Presi- 
dent Truman ordered credit restrictions of a limited nature. When 
these failed to be effective, the Federal Reserve Board, the Federal 
Housing Administration and the Veterans Administration, in joint 
action, imposed further credit controls. Down payments on residen- 
tial purchases were increased and maturities decreased. Subsequently, 
similar restrictions were imposed on rental housing and material 
limitations invoked. Despite the 135,000 annual average of publicly 
owned housing units authorized by the Housing Act of 1949, a maxi- 
mum of 50,000 units was permitted for 1951. 

Legislatively, too, 1940 is being re-created. A new Defense Housing 
and Community Facilities Act has been signed, similar in many 
respects to the housing legislation which emanated from the World 
War II emergency. Title VI of the National Housing Act, which had 
been abandoned only a short time previously following an exposure 
of its abuses, has been revived in modified form as Title IX. Further 
aids to prefabricated housing have been authorized, together with a 
limited authority to engage once more in the direct construction and 
operation of war housing. Gaining from the experience of the pre- 
vious war, the legislation provides for the construction of such com- 
munity facilities as water works, sewer systems and schools, and 
provision has been made for government acquisition and resale of 
land in isolated communities chosen as the location of new war plants. 

Once again, unfortunately, insufficient funds have been provided 
for government construction and too little recognition has been 





8 See HupNnuT, ARCHITECTURE AND THE Spirit oF MAN (1949); PRELIMINARY 
CrHapTerR ON Pusuic Hovusine 1n Starr Report To BANKING AND CURRENCY 
CommitTes (April 13, 1952). 
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taken to the incomes of defense workers.*? The penchant of govern- 
ment for a multiplicity of agencies has again manifested itself: the 
Director of Defense Mobilization determines what areas are critical 
housing areas; the Defense Production Administration makes the 
necessary findings in regard to isolated areas; the services of the 
Federal Security Agency and the Surgeon General must be utilized 
in certain instances; and coordination with the Department of Com- 
merce, the Secretary of Interior and the Public Health Service are 
additional musts. 

For the second time in a decade, Title II of the National Housing 
Act will be relegated to cold storage in defense areas while a “‘tem- 
porary” Title IX takes its place. The fate of low-rent housing and 
urban redevelopment is not too difficult to forecast. 


The Administrative Agencies 


Throughout the twenty years of federal housing legislation, as the 
Federal Government assumed more and more responsibility and 
risk, the need, size, and number of administrative housing agencies 
grew. Just as the various housing programs were separate and in- 
dependent of each other, so, too, were the administering offices. Too 
often they assumed the partisan attitudes of the persons they served. 
The Federal Home Loan Bank Board, the Federal Housing Admin- 
istration and the Home Owners’ Loan Corporation became the 
symbols of private enterprise, albeit government supported, and the 
United States Housing Authority and its successor agencies came 
to be regarded as the symbols of government subsidy and the betes- 
noirs of the realtors and speculative builders. 

From time to time, other agencies were entrusted with varying 
degrees of responsibility over different, or even identical, phases or 
facets of the housing program. These included such agencies as the 
Resettlement Administration, the Reconstruction Finance Corpora- 
tion, the Departments of Agriculture and Commerce, the Public 
Works Agency, the Army and the Navy. Eventually, by the time 
World War II became a reality, there were over sixteen agencies 
engaged in furnishing housing, directly or indirectly. 

The absurdity of so many divergent governmental bodies engaged 
in solving the same problem and the obvious need for some coordi- 
nated effort finally resulted in presidential orders first establishing a 
Division of Defense to coordinate defense housing activities** and 





87 See n. 14 supra. Defense Production Act of 1950, Pus. L. No. 774, 81st Cong., 
Ist Sess. (Sept. 8, 1950). 
88 Exec. Order No. 8632, 6 Fed. Reg. 295 (1941). 
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then placing the Federal Home Loan Bank Board, the Federal 
Housing Administration and the United States Housing Authority 
(renamed the Federal Public Housing Authority) in one administra- 
tive body, the National Housing Agency.**® To the Administrator of 
the National Housing Agency was given the over-all authority to 
formulate the program for the housing needs of the country, and to 
determine what type of housing was to be built and to what sub- 
ordinate agency the responsibility of action was to be delegated. The 
FHA was empowered to administer the newly enacted Title VI and 
the FPHA was assigned the functions of the many agencies con- 
structing housing for government operation. All this had the effect of 
eliminating considerable duplication of effort, erasing some of the 
confusion created in the minds of the public, and giving some central 
direction to the war effort. It paved the way, too, for the successor 
agency, the Housing and Home Finance Agency. 

In 1947 one of the major procedural recommendations went into 
effect. Pursuant to the Reorganization Act of 1945, there was es- 
tablished the Housing and Home Finance Agency with three con- 
stituent parts: the Home Loan Bank Board, the Federal Housing 
Administration and the Public Housing Administration.*° This was 
the first tangible step in the direction of comprehensive, postwar 
planning. By 1951, the Housing and Home Finance Agency had 
assumed the following form: 





8° Exec. Order No. 9070, 7 Fed. Reg. 1529 (1942). 
* Reorganization Plan No. 3, July 27, 1947. 
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IV. Tue FepErRAL Hovusina PRoGRAM AND THE FUTURE 


Congress has declared a national housing policy which recognizes 
the improvement of housing conditions as a national responsibility, 
and a decent home and a suitable living environment for every 
American family as a national objective. While the primary reliance 
is upon private enterprise to attain a rate of production sufficient 
to overcome the serious housing shortage, it has become the recog- 
nized responsibility of the Federal Government to assist local com- 
munities in housing low income families and in clearing slums and re- 
developing urban areas and to provide the stimuli of liberalized in- 
surance and credit measures for private construction and operation. 

In addition to a sound housing policy, the Federal Government 
now has the administrative machinery necessary to attain its hous- 
ing objectives. Within a centralized Housing and Home Finance 
Agency are the Home Loan Bank Board, the Federal Housing Ad- 
ministration and the Public Housing Administration as permanent 
constituent organizations. With a National Housing Council under 
the chairmanship of the Administrator to correlate the housing 
activities of the Veterans Administration, the Federal Reserve Board, 
the Federal Security Agency, the Reconstruction Finance Corpora- 
tion, the Office of Housing Expediter and the Departments of De- 
fense, Agriculture, Commerce and Labor; with the Divisions of 
Housing Research, Slum Clearance and Urban Redevelopment, 
Loans for Prefabricated Housing (formerly administered by the 
Reconstruction Finance Corporation) and College Housing and 
Community Facilities Services (formerly of the General Services 
Administration), all within the Office of the Administrator; with the 
Federal National Mortgage Association to provide a secondary 
market for FHA insurance and VA guaranteed mortgage loans, now 
transferred from the RFC to the Housing and Home Finance Agency, 
at least on paper, the Administrator of the Agency has the procedural 
tools for an integrated and coordinated housing program. 

The lack of greater control over GI guaranteed loans and the 
absence of closer integration with the Office of Rent Stabilization in 
the administration of rent control are deficiencies still to be over- 
come. Even more serious, however, is the absence of dynamic leader- 
ship in certain key offices to translate the law on the books into 
effective action. In the case of the Public Housing Administration, 
particularly, past performance proves that recent inertia in admin- 
istering the public housing program is not the fault of the machinery 
and of Congressional blocks alone. That the national objectives are 
not beyond our capacity to produce and market was shown by the 
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starting of 1,400,000 units in 1951. With only a slightly stepped up 
rate, the ten year program of 17 to 18 million units by 1960 was 
almost within our grasp. 

While the low income families would obtain relief through the six 
year 810,000 unit program under Title III of the 1949 Act (except as 
temporarily limited by the defense period cut-back or by possible 
Congressional limitation), and while private industry, assisted by 
the liberalized provisions of the National Housing Act and a broad 
program of federal credit, would be able to sustain a higher volume 
of construction for families in the upper income groups (except as 
curtailed by the temporary credit controls), families in the “middle 
income’”’ range have only the limited aid available through FHA in- 
surance for housing cooperatives. The middle income groups (which 
might include families with incomes of $2000 to $4000 in the South 
and $2500 to $5000 elsewhere) are in the twilight zone of earning 
too much to qualify for admission or continued occupancy in public 
housing projects and too little to purchase or rent new private hous- 
ing. Within the middle income group are most of the members of 
organized labor unions and an overwhelming majority of the veterans 
of World War II. Legislation introduced in the 8lst Congress would 
have provided a substantial impetus to the solution of the problem 
of housing middle income groups. Its failure of passage emphasizes a 
housing need remaining to be filled. 

In addition to housing for middle income groups, a few special 
problems will require enterprise and skill in their solution: the needs 
of large families, particularly in urban areas where so many new dwell- 
ings are made up of “‘efficiency’’ units without a separate bedroom or 
with only one bedroom; the increasing difficulty of housing aged 
people, particularly in the light of a greater life expectancy and the 
extension of social security benefits and old age assistance; the hous- 
ing handicaps of minority groups, particularly non-white families; 
the housing problems of rural families and seasonal and semi-agricul- 
tural workers; and the decentralization and disintegration of cities 
with their heavy investments in existing schools, transportation 
systems, utilities and community facilities.” 

Defense considerations and occasional inertia have combined to 
slow down the slum clearance and urban redevelopment program. 
However, in many communities planning is proceeding at a steady 
pace and the next few years will undoubtedly see a concerted attack 
by federal and local governments upon slums and blighted areas. 


" See Bauer, Social Questions in Housing and Community Planning, 7 JoURNAL 
or Soctat Issues, Nos. 1 and 2 (1951). 




















616 WISCONSIN LAW REVIEW [Vol. 1952 


There is still ample room for the adaptation of the urban redevelop- 
ment machinery, both national and local, to serve over-all decentral- 
ization and dispersal policies and to provide suitable homes and 
community facilities for workers in new defense industries. 

The 1951 Defense Housing and Community Facilities and Services 
legislation should be put to work immediately. To the greatest ex- 
tent possible, local housing authorities, private groups, such as tenant 
cooperatives, and local governments should be encouraged to take 
the initiative and responsibility, with ownership or operation by the 
Federal Government kept at an absolute minimum. Except where 
mobile housing is clearly indicated, all emergency war housing should 
be of a permanent nature, since our chronic housing shortage does not 
permit the waste of limited resources on ‘‘temporary”’ housing or the 
creation of new slums and shanty towns. A program should get under- 
way to guide the development of new, sound decentralized communi- 
ties as part of our dispersal policy. Only then will we have learned 
from our costly experience of ten years ago. 

The problem of inflationary costs will not be easy to overcome. 
Because rental and household operation constitute such a high portion 
of our consumer expenditures, and because investment in home owner- 
ship mortgages a substantial part of the purchaser’s future, the suc- 
cess of price and wage stabilization will have a profound effect upon 
the success of future housing development. In the nine year period 
ending in 1949, the average wage in the construction trades had 
doubled and wholesale material prices had increased from 50% to 
100%. The last two years have witnessed still greater rises. Even with 
the retention of rent controls, the preliminary results of the 1950 
census indicated a 67% increase between 1940 and 1950 in the median 
contract rent for non-farm dwellings and about a 55% increase in the 
median gross rent, including water, fuel and other utilities. 

In terms of an expanding and prosperous national economy, the 
high volume of new home construction required to meet our national 
needs should “enable the housing industry to make its full contribu- 
tion toward an economy of maximum employment, production and 
purchasing power,’’ to use the words of the Declaration of National 
Housing Policy. Housing can no longer be treated on a haphazard, 
improvised, emergency basis. Its long range program must include a 
careful defense plan integrated with a sound peace timetable. In 
achieving economic maturity and stability, homebuilding can con- 
tribute to the soundness of the entire national economy and, by 
satisfying a basic human need, contribute to a healthy and happy 
America. 














Why Annexation for the City of Milwaukee? 


Cart H. Quast* 


There has been increasing concern in the post-war years with the 
problem of expanding the political boundaries of the American city 
to match its rapid expansion as an economic unit. Almost without 
exception the larger cities have witnessed a very rapid physical ex- 
pansion into adjacent areas. At the same time there has been a de- 
mand that the expansion be planned and regulated in order that the 
lands can be utilized most advantageously. The problem in Milwaukee 
may not be completely typical, but it does have much in common 
with the planning problems in other metropolitan communities. This 
article and the one following discuss the annexation problems and 
policies of the City of Milwaukee; to the extent that Milwaukee’s 
problems are common to other cities some insight may be had into 
the general legal and economic problems in the expansion of the city. 

In appraising the economic, political and social reasons for the 
annexation policies of the City of Milwaukee one thing should be 
kept in mind. Regardless of the methods employed the objective is 
always the same: that is, to extend the legal, political and administra- 
tive jurisdiction of the city over areas which are organically a nat- 
ural part of the community. 

Historically Milwaukee, like most cities, has been faced with the 
necessity of expanding its area and this necessity has been met, in 
large measure, by annexation of lands contiguous to it. When a city 
outgrows its boundaries, efforts usually are made to establish new 
boundaries under existing legislation. 

‘Milwaukee has been no different than most other cities in this 
respect. It was incorporated as a city of approximately seven square 
miles in 1846. Now, as a result of over 200 separate annexations and 
two consolidations, Milwaukee has grown to an area of over 50 
square miles. 

By ten special acts of the Wisconsin legislature Milwaukee’s area 
was expanded from seven square miles in 1846 to twenty-one by 
1892. However, in 1892 the state constitution was amended to pro- 
hibit the legislature from enacting special laws involving the incor- 
poration of any city or village or amending the charter of any city 





*Director of city planning research for Board of Public Land Commissioners 
of Milwaukee; President, Association of Wisconsin Planners. 

























































618 WISCONSIN LAW REVIEW [Vol. 1952 





or village.’ As a result of this constitutional amendment, the pro- 
cedure of annexing territory by act of the state legislature was 
changed to annexation by local municipal ordinance. 

Since 1892 the City of Milwaukee has embarked on two periods 
of intensive annexation by local ordinance. The first was the period 
from 1924-1932 and the second from 1946 to the present. During 
the first period (1924-1932), the city grew in area from 26.39 to 44.09 
square miles or an increase of about 18 square miles. During the 
second period (1946 to present), the area of the city increased by 
approximately 6 square miles. 

The annexations enacted by special acts of the legislature involved 
fairly large areas. Six of the ten special laws provided for annexa- 
tions of a square mile or more. With the use of the local ordinance 
there have been over two hundred separate annexations; however, 
only six of these involved a square mile or more of area. 

The difficulty which the city has experienced in extending its 
area to keep abreast of its expanding population during two of 
these periods is reflected in the varying amount of vacant land exist- 
ing within the city from 1854 to 1918. In 1854 seventy (70) per cent 
of the city was vacant land; in 1893 fifty-seven (57) per cent was 
vacant and in 1918 only twelve (12) per cent was vacant.? 

In spite of the city’s growth through annexation and consolidation, 
the city has failed to encompass the 250 square mile economic region 
or natural city which is indigenous to Milwaukee. Within this eco- 
nomic unit, 12 existing major governmental units have been created 
(7 cities and 5 villages) since 1892 as well as a multiplicity of other 
taxing units (principally school districts). 

Each succeeding census since 1860 has reported Milwaukee county 
as having an increasing percentage of the state’s total population. 
From 8.1 per cent of the state’s population in 1860, Milwaukee 
county’s population has consistently climbed to where it now rep- 
resents 25.4 per cent of the total. However, the city of Milwaukee’s 
population has steadily become a smaller proportion of the county’s 
population decreasing from 86.6 per cent in 1890 to 73.2 per cent in 
1950. 

As a result, most of the land lying within twenty miles of the 
present Milwaukee city limits is in a transitional stage from a rural 
to an urban use. None of it can escape the economic effects of being 





1 Wis. Const. Art. IV, §31(9). Report oF THE JoINT CoMMITTEE ON CoN- 
SOLIDATION IN MILWAUKEE County, METROPOLITAN MILWAUKEE: ONE TRADE 
ArEA BURDENED WITH 93 LocaL GOVERNMENTS, p. 31 (1936). 

2 METROPOLITAN ORGANIZATION OF MounicipaL Activities (U.S. Chamber of 
Commerce, Washington, D. C., 1924) p. 1. 
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close to a large and expanding community. Most of the land values 
within this twenty mile area are derived from the proximity to the 
central city. 

Technical improvements in travel have made it possible for fam- 
ilies to move with a minimum of effort from the high density central 
city into low density semi-rural areas and still be within a half-hour’s 
travel time of the place of work, recreation, the major shopping 
center, etc. Delivery routes of stores, dairies and newspapers, as 
well as service of electricity, gas, telephone, and sewage have all been 
extended to the larger economic unit. On the other hand the central 
city has not expanded its political boundaries fast enough to keep 
pace with the expansion of the economic unit. 

To what extent the city should continue to expand its boundaries 
by annexation to encompass this economic unit and still provide the 
usual municipal services and facilities is questionable. Two studies ° 
made by the Milwaukee Department of Public Works in 1950 com- 
paring cost of public improvements and the taxes (property, ap- 
portioned income, and special assessment) received from two newly 
annexed residential areas reveal that it takes approximately twenty- 
five years of tax collecting in the area to cover the costs of providing 
the public facilities necessary as a result of this type of annexation. 
The length of time necessary to equalize cost and income from taxes, 
of course, varies from area to area depending on the type of develop- 
ment, residential, commercial, or industrial. The shortest period of 
time for equalization usually occurs in industrial areas; the longest 
period of time for equalization usually occurs in low cost and low 
income residential areas. 

According to Walter H. Blucher, executive director of the Ameri- 
can Society of Planning Officials, there are two principle benefits 
from annexation.’ One, the ordinarily undeveloped annexed territory 
obtains the advantages of urban facilities. It gets fire and police 
protection, water, schools, and other benefits which result from mu- 
nicipal government. The second benefit, which is one usually gained 
by the annexing community, is that some degree of control is exer- 
cised over territory which might otherwise be developed in a very 
wasteful and haphazard manner. 

If the lack of unity in the parent city and natural city were only 
political, the problem might be relegated to the classroom, but it is 
more basic in that it involves the economic well-being of the com- 
munity as well. Industrial realtors have repeatedly pointed out that 





_* Walter H. Blucher, Size of Cities: Is Annexation Necessary? Freehold (Na- 
tional Association of Real Estate Boards, Chicago, Illinois) Feb. 1938, pp. 81-83. 
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there is an alarming scarcity of good industrial sites with needed 
municipal facilities and services such as sewer, water, police and 
fire protection, and access to good mass transportation. Changing 
industrial processes require more land for horizontal in place of 
vertical development, off-street parking, off-street loading, building 
setbacks, screen planting and other requirements of a modern indus- 
trial plant. Furthermore even though industries in the central city, 
because of high cost and limited space, will continue to make more 
intensive use of the land than those in the outlying area, some of 
the industries in central locations will be forced to seek outlying 
sites because of a shortage of available industrial land. 

For the maintenance of the economic well-being of the community, 
industry must be retained and allowed to expand efficiently within 
the natural as well as the political community. While this growing 
shortage of industrial lands has been apparent in the central city, 
adjacent rural areas have allowed residences to occupy lands suit- 
able for industrial development. The cost of assembling such lands 
for industrial use is usually prohibitive, thus forcing industry to 
seek other locations which may not be served by the natural city 
and are thus less desirable. 

Population too must be retained and allowed to expand in order 
to meet effectively the needs of the changing industrial picture. The 
flow of population to the outskirts has brought about situations 
where growing residential developments in rural areas are resulting 
in unsatisfactory conditions. Overcrowding of land by residences with 
individual septic tank systems have resulted in saturating the soil 
to such an extent in some areas contiguous to the city that the 
effluent runs into roadside ditches. Furthermore, installation of sani- 
tary facilities in rural homes requires an adequate water supply 
which is usually provided by a deep well. The average cost of such 
a well in the Milwaukee area is approximately $1,000. Constant 
tapping of the ground water resources has lowered the level of the 
water table to a point where the water supply of many well owners is 
jeopardized. 

On a national basis the economic potential of Milwaukee and the 
Midwest is declining. The South with its wealth of raw materials 
and cheap labor supply is in many respects in a much better com- 
petitive situation than Milwaukee and its surrounding area. Every 
means, therefore, must be taken to retain existing industry and to 
encourage new industry. The economic trends which threaten Mil- 
waukee today threatened New England cities fifty years ago. But 
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Milwaukee need not become another declining industrial community 
if the natural city is properly planned and developed accordingly. 

Attempts to meet the problem through other means, such as city- 
county consolidation, have not been successful. Advisory referenda 
on the consolidation of services and governments conducted by the 
various governmental units in Miiwaukee County during the fall 
and spring elections of 1934 and 1935 revealed an overwhelming 
number of the voters (104,195 to 40,832) in favor of consolidation; 
however, in only three cities (Cudahy, Milwaukee and West Allis) 
of the seventeen major units of government did the voters cast a 
majority of votes in favor of consolidation. Further, two identical 
bills to permit the Milwaukee County supervisors to act as ex-officio 
aldermen failed to pass the 1935 Legislature. 

It is also becoming clear that functional consolidation of services 
in itself has not been successful in reducing the number of govern- 
mental units or in integrating the community.‘ While functional 
consolidation has been successful in unifying and improving a par- 
ticular service, the improvement has tended to disperse the popula- 
tion and has caused a further increase in the number of incorporated 
units surrounding the central city. The availability of sewers under 
the Metropolitan Sewerage System and the development of county 
parks and parkways on the city’s outskirts have encouraged the 
flight of population to the suburbs. 

To provide needed guidance and regulations for the future growth 
of the community some unit of government must prepare and carry 
out a planned program of development. Milwaukee is the only local 
unit of government within the area of the natural city prepared to 
plan and carry out such an orderly program. Annexation, costly 
and limited in effectiveness by present legislation though it may be, 
seems to offer Milwaukee the only existing solution in making the 
boundaries of the political and the natural city coincide. 


* Report of Elmer Krueger, City of Milwaukee, ANNEXATION, GOVERNMEN- 
TAL AND FUNCTIONAL CONSOLIDATION AND City PLANNING (January 3, 1952). 

















Legal Aspects of Annexation as It Relates 
to the City of Milwaukee 
RicHarp F. Maruszewsk1* 


INTRODUCTION 


In the past decade the City of Milwaukee increased in popula- 
tion percentagewise 8.5% while the population without the city and 
within the County of Milwaukee increased 30.2%. There are many 
reasons that may be assigned for this growth and no one article 
could exhaust all reasons. Insofar as the City of Milwaukee and the 
surrounding rural and urban area is concerned, improved means of 
transportation and communication have been factors. However it is 
believed by this writer that the most prompting factor for the growth 
in the rural suburban areas has been the lack of space within the 
city for residential development. As a matter of fact, there is pres- 
ently an admitted scarcity of adequate residential areas for large de- 
velopment within the city. It is apparent that this has served as a 
cause of suburban growth exceeding Milwaukee’s growth. Also true is 
the fact that the City of Milwaukee’s growth in population is attribut- 
able t6 a great extent directly to its policy favoring annexation. 

Other prompting reasons for the growth in suburban areas have 
been ascribed. It is not the purpose of this article to belabor that 
point. Let it suffice to state that the picture within the City of Mil- 
waukee is changing kaleidoscopically from a physical geographical 
view. More changes are necessary to the end that the city be per- 
mitted to grow, be permitted to provide room for residential develop- 
ment for its citizens, actual and prospective, and be permitted to 
provide the necessary lands for industrial and business development. 
Otherwise the city may enter into a phase of slow decline. 

There are two possible solutions within the framework of the law 
to permit the expansion of the city’s boundaries. They are (1) annexa- 
tion, and (2) consolidation. We will limit ourselves to the first means 
provided for the growth of cities. Indeed it would be desirable to 
expound both of the theories of growth. The scope must be limited, 
however, and furthermore, annexation is an immediately available 
practicable method that can be used to obtain the desired end. This 
does not mean, however, that the laws relating to annexation pres- 
ently contained in the Wisconsin Statutes are sacrosanct and are 

* LL.B., Marquette University; Assistant City Attorney, Milwaukee, Wiscon- 


sin, since 1942; Counsel to Departments of Community Development and Taxa- 
tion. 
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the ultimate to be desired in a workable law which will foster annexa- 


tion. 
THE LEGISLATIVE PROCEDURE FOR ANNEXATION 

In Wisconsin the legislature is vested with the power to deter- 
mine boundaries of counties, cities, towns or villages. Although the 
legislature does not absolutely delegate the power to annex to the 
cities, it nevertheless sets up a procedure for such annexation. Under 
the Wisconsin law, lands that constitute portions of townships or 
unincorporated villages are subject to annexation by cities. It would 
appear that the legislature many years ago, contemplating the fu- 
ture growth of cities, recognized that municipalities would expand 
by reason of growth in population. Their boundary lines therefore 
could not be frozen, but rather would need some elasticity. Conse- 
quently in its wise judgment the legislature permitted, on the basis 
of population and an area factor, cities to grow in geographical size. 
Cities are surrounded in almost all instances by townships. These 
townships under the law were created subject to the growth of cities. 
Thus when cities needed lands and the people desired annexation, 
the lands of the townships were detachable from the township and 
annexable to the city if certain explicit statutory requirements were 
met. 

A township was recognized in the past as a rural community en- 
tirely separate and distinct from our concept of an urban community. 
As the years went by, as the cities grew in size, and as communica- 
tion and transportation improved, the townships constituting the 
fringe areas of many cities became so heavily populated that they no 
longer resembled or were compatible with the original concept of a 
township. As a matter of fact, in certain instances these outlying areas 
on the fringe of cities grew to such extent that there was sufficient 
population within a particular area to qualify under the statutes to 
become incorporated either as a village or as another city. Thus one 
finds today in the County of Milwaukee, in addition to the City of 
Milwaukee, six incorporated villages,! and six incorporated cities.? 





1 Incorporated villages: Fox Point incorporated 1926 
Greendale 1939 
River Hills a 1930 
Shorewood . 1900 
West Milwaukee 1906 
Whitefish Bay 5 1892 
2 Incorporated cities: Cudah ° 1906 
South Milwaukee - 1897 
Wauwatosa . 1897 
West Allis - 1906 
Glendale - 1950 
St. Francis - 1951 


(The City of Milwaukee was incorporated in 1846) 


eee 


eiontees 
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True enough in some instances cities and villages in this county have 
existed for many years, but others are of recent development. The 
circuit court recently authorized an election to determine the in- 
corporation of another area in Milwaukee County as an incorporated 
village.* The election was held and the result favored incorporation. 

There also have been recent attempts to incorporate as municipali- 
ties the Town of Lake, the Town of Milwaukee, and the Town of 
Wauwatosa. The attempts to incorporate those townships failed either 
because the determination by the courts or the vote of the people in 
the areas was against the incorporation. 


Statutory Procedure Prior to 1951 


Under Section 926.2 of the Laws of 1898, an annexation procedure 
was promulgated that was applicable to the City of Milwaukee. 
This procedure was followed by Milwaukee from 1898 until April 13, 
1951. The law in its application to this city was interpreted to mean 
that lands of a township or an unincorporated village could be an- 
nexed to the City of Milwaukee upon the passage of an ordinance 
pursuant to a petition filed with the city. The petition had to be 
signed by the owners of at least one-half of the land to be annexed, 
and also by one-half of the resident electors within the same area. 
In the alternative, the city could meet other requirements provided 
for in the law to be referred to later. This method or procedure was 
followed in approximately two hundred actual annexations which 
took place between 1898 and April 3, 1951. 

The Supreme Court of the State of Wisconsin passed upon this 
procedure of annexation in a number of cases and found the partic- 
ular annexations under attack to be valid and effective. An additional 
condition demanded in law was that the lands to be annexed be 
adjacent or contiguous to the boundaries of the City of Milwaukee. 
As late as 1949 the Supreme Court said: 

If the territory was adjacent to the then boundaries of the city 


of Milwaukee we can go no further than to see that the annexa- 
tion proceedings were conducted in compliance with the statute.‘ 


The annexation involved in that case was declared to be valid and 


effective. 
In the year 1924 the Supreme Court, in passing upon the procedure 





?In December of 1951 the Circuit Court of Milwaukee County granted a 
petition as the original step towards the possible incorporation of another village 
in Milwaukee County, to-wit, an area of approximately one-half square mile 
generally known as Hales Corners. 

* Town of Lake v. City of Milwaukee, 255 Wis. 419, 421, 39 N.W.2d 376, 
378(1949). 
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provided for under Section 926-2 of the Statutes of 1898, and in 
reviewing the proceedings, said: 

There is no question but that the proceedings were regular. . . . 

The manner of annexation is set forth in Sections 925-18 to 
925-21, [which sections are referred to in Section 926-2] inclu- 
sive. As already stated, the manner thus prescribed was followed 
by the city in this instance.® 

Then again in 1949 the Supreme Court stated: 

An examination of the record discloses that the city com- 
plied with the provisions of the laws affecting annexation of 
territory by it... .° 

Both of the annexations last referred to were found to be valid and 
effective. 

Thus in at least three of its decisions the Supreme Court, in review- 
ing the record present before it, clearly said that annexations by the 
City of Milwaukee could be accomplished if an ordinance of annex- 
ation was adopted pursuant to a petition filed with its common 
council signed by one-half of the electors and the owners of at least 
one-half of the real estate within the area to be annexed, upon the 
one condition that the area annexed be contiguous to the City of 
Milwaukee. 

As stated, this same procedure was followed by the City of Mil- 
waukee through approximately two hundred annexations for more 
than fifty years and until April 1951. That was the date of a de- 
cision of the Supreme Court in Town of Wauwatosa v. City of Mil- 
waukee’ which found that the procedure in that case was defective 
for the reason that no referendum was held within the territory to 
be annexed, as prescribed by Section 925-18, Statutes of 1898. That 
provision in the statute had been construed by the city in its an- 
nexation proceedings in all these years as an inapplicable requirement. 

In no annexation in more than fifty years was a referendum ever 
held, nor was it found necessary in those annexations that were 
reviewed by the Supreme Court heretofore cited. Although that point 
was not raised in those actions, the records were bare of any referen- 
dum or reference thereto. 


Statutory Procedure Since 1951 


After this decision, the 1951 legislature repealed Section 926-2 of 
the Statutes of 1898 and thus the procedure therein prescribed, as 


— v. City of Milwaukee, 185 Wis. 625, 627-628, 201 N.W. 385, 385-386 


(1925) 
* Mueller v. City of Milwaukee, 254 Wis. 625, 632, 37 N.W.2d 464, 467 (1949). 


7259 Wis. 56, 47 N.W.2d 442 (1951). 
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it related to the City of Milwaukee, became a matter of past his- 
tory. During this same session, however, the legislature amended 
the annexation procedure relating to general charter cities as set 
out in Section 62.07 of the Wisconsin Statutes.°® 

Under Section 62.03 of the Wisconsin Statutes cities of the first 
class can adopt any of the provisions of Chapter 62. Since no other 
means of annexation was left for the City of Milwaukee except as 
provided in Chapter 62, the City of Milwaukee by ordinance did 
adopt the provisions of Section 62.07 of the Wisconsin Statutes of 
1951.!° The result is that Section 62.07 of the Wisconsin Statutes of 
1951 now applies to all classes of incorporated cities in the State of 
Wisconsin." 

Briefly, the procedure is as follows: 


1. A notice must be posted in at least eight public places within 
the township within which the territory proposed to be annexed is 
located. It informs that a petition for annexation will be circulated 
within an area therein accurately described for the annexation of 
that area to a certain city, and that circulation will commence not 
less than ten days nor more than twenty days after the posting of 
the notice. 


8 Wis. Laws 1951, c.547. 

® Wis. Laws 1951, c.550. 

10 Ordinance No. 206, City of Milwaukee, 1951. 
1 Wis. Stat. § 62.07 (1951). 

ANNEXATION AND DETACHMENT OF TERRITORY. (1) Annexa- 
tion Procedure. Territory adjacent to any city may be annexed to such city 
in the manner following: 

(a) A petition therefor shall be presented to the council 1. signed by a 
majority of the electors in such adjacent board and by the owners of... 
one-half of the real estate within the limits of the territory proposed to be 
annexed, or 2. if no electors reside in the said adjacent territory signed by 
the owners of one-half of taxable property therein according to the last 
taxroll, or 3. by a majority of the electors and the owners of one-half of 
the real estate in assessed value; provided, that no petition for annexation 
shall be valid unless at least 10 days and not more than 20 days before 
any such petition is caused to be circulated, a notice shall be posted in 
at least 8 public places in the municipality in which the adjacent territory 
is located, and a copy of such notice aes in a newspaper of general 
circulation within the county in which said adjacent territory is located, 
at least . . . 10 days prior to the time when such petition is caused to be cir- 
culated, such notice to set forth that an annexation petition is to be circu- 
lated, and including an accurate description of the territory involved. 

(b) An ordinance annexing such territory to the ward or wards named 
therein shall be introduced at a regular or special meeting of the council after 
the filing of the petition, be published once each week for 4 successive weeks 
in the official paper and thereafter be adopted at a regular or special meet- 
ing by two-thirds of all the members of the council. 

Subsection (2) omitted; relates to detachments. 

(3) Time of Taking Effect. The ordinance authorized by subsection (1) 
(b), and the final ordinance of acceptance authorized by section 62.07 (2) 
(b), shall not operate to attach or detach the territory until 90 days after 
the passage thereof, or in case of referendum, 90 days after its approval, nor 
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2. The notice must be published in a newspaper of general cir- 
culation within the county in which the area is located at least ten 
days before the petition is circulated. 

3. The petition must be circulated and (a) signed by a majority 
of the electors in the area and by owners of one-half of the real 
estate in assessed value; or in the alternative (b) signed by a major- 
ity of the electors and the owners of at least one-half of the real 
estate within the area to be annexed (regardless of assessed value), 
or in the alternative, (c) if there be no electors within the area, the 
petition is to be signed by the owners of one-half of the taxable 
property in the area to be annexed according to the last tax roll. 

4. Upon compliance with the pertinent provisions, the petition 
is then filed with the common council of the city to which annexa- 
tion is sought. A proposed ordinance is then drafted and is published 
once a week, for four successive weeks, in the official newspaper of 
the municipality and thereafter it may be adopted at a regular or 
special meeting of its common council by a two-thirds vote. 

5. Upon adoption, the ordinance is then published and the an- 
nexation becomes effective ninety days after adoption pursuant to 
Section 62.07(3). A certificate relative to the ordinance of annexation 
is then forwarded to the Secretary of State. 

That briefly summarizes the statutory procedure to accomplish an 





shall the adoption of the ordinance authorized by said paragraph (b) require 
the board of school directors in any city of the first class to administer the 
schools in the territory detached or annexed to any city of the first class un- 
till July 1 following the date of the adoption of such ordinance. At that time 
2 copies of a certificate and plat signed by the clerk of the city, village or 
town describing the territory attached or detached, the boundaries of the 
city, village or town after such alteration, and naming the cities, villages or 
towns to which the detached territory was annexed, shall be filed in the office 
of the secretary of state. One copy of the certificate and plat shall be for- 
warded by the secretary of state to the highway commission. The validity 
of the proceedings shall not be collaterally attacked, nor in any manner called 
in question in any such court unless the proceedings therefor be commenced 
before the expiration of either of the 90-day periods herein provided for. 

(4) Record of City Boundaries. The duty to file the certificate required 
by subsection (3) of this section shall be a continuing duty until performed 
as to all alteration of boundaries subsequent to incorporation. Any city may 
direct a survey of its present boundaries to be made, and when properly 
attested such survey may be filed in the office of the register of ioe in the 
county or counties in which such city is located and when so filed such sur- 
vey and plat shall be prima facie evidence of the facts therein set forth, and 
after the lapse of one year such a survey and plat shall be conclusive evidence 
of such facts. Any citizen may, by appropriate legal procedure, test the cor- 
rectness of said survey and plat. The time such action is pending shall be 
excluded from the above limitation of time. Subsequent extensions of the 
boundaries of such cities may be surveyed and such surveys filed in the 
manner above provided and may be tested in the same manner and with 
like effect as a survey and plat of the original boundaries. 

Subsections (5) and (6) omitted. 
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annexation insofar as it relates to the City of Milwaukee, or for 
that matter to any city in the State of Wisconsin. 


CHARACTERISTICS OF THE TERRITORY 
Tuat May Be ANNEXED 


As heretofore stated, apparently the only requirement relative to 
the territory to be annexed is that the territory be adjacent to the 
annexing municipality. The word “‘adjacent’’ as used in Section 62.07 
is synonymous with the word “‘contiguous”’ as used in Sections 4 and 
5, Article IV of the Wisconsin Constitution. The use of the word 
is almost identical with its use in Section 926-2 of the Laws of 1898 
which was held to be synonymous with the word “contiguous’’ as 
used in those sections of the Constitution.’ 

The territory annexed must be one tract of land, that is, it must 
be a unit of territory without being divided by intervening strange 
territories. It cannot help but be patent that the legislature in the 
enactment of the law did not lay down any rule specifically restrict- 
ing the extent or the shape of the territory that might be annexed 
to any given municipality. The legislature did set forth general lim- 
itations for annexation in order that the laws enacted would be 
workable and practicable. However, the statutes do not define or 
provide for any measurements as to length or width nor do they 
define the shape or limit the area of land that a city may annex. 
The legislature apparently thought it wise to limit the conditions 
of annexation to those prescribed in Section 62.07 in order that 
cities and adjacent areas have freedom and flexibility to determine 
their own policies. 

There are, however, limitations in the Wisconsin Constitution rel- 
ative to legislative districts, which have a direct bearing on an- 
nexation. Sections 4 and 5 of Article IV of the Wisconsin Constitu- 
tion provide briefly that legislative districts shall be bounded by 
county, precinct, town or ward lines, are to consist of contiguous 
territory, and are to be in as compact form as practicable.” 

This has a definite bearing on annexation in that no annexation 
of a territory can take place if the result of the annexation leaves 
a legislative district divided, that is, portions thereof not contiguous 

12 Town of Lake v. City of Milwaukee, 255 Wis. 419, 39 N.W.2d 376 (1949). 

8 [Art. IV] ASSEMBLYMEN, HOW CHOSEN. SECTION 4. The mem- 

bers of the assembly shall be chosen biennially, by single districts, on the 

Tuesday succeeding the first Monday of November after the adoption of 

this amendment, by the qualified electors of the several districts, such dis- 

tricts to be bounded by county, precinct, town or ward lines, to consist of 
contiguous territory and be in as compact form as practicable. 


SENATORS, HOW CHOSEN. SECTION 5. The senators shall be elected 
by single districts of convenient contiguous territory, at the same time and 
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to other portions thereof. Furthermore, no annexation can take place 
if, as a result thereof, a legislative district is left unbounded by 
county, precinct, town or ward lines. In a recent case the Supreme 
Court invalidated an annexation by the City of Milwaukee when it 
found that the annexation resulted in leaving a legislative district 
unbounded as prescribed by the Constitution. 

Furthermore, there is no statutory provision relating to the geo- 
graphical measurements of a township that must remain after an- 
nexation. That is, there is no provision that a township remaining 
must be of a certain length or width, or that it be constituted in a 
particular shape or form. It is conceded that no township can be 
split by means of annexation; an annexation cannot be successful 
if the lands annexed physically divide the remaining portion of the 
town into two separate and distinct parcels of land. After annexation 
the town remaining must be one unit. In a recent action an area of 
land 30 to 72 feet wide and 675 feet long connecting portions of the 
township was held to satisfy the prohibition against splitting of the 
township into two separate segments."® 

Further, it seems provident that the question of the reasonableness 
of a particular extension of corporate limits as it relates generally 
to size and shape ought not to be subject to judicial review. In 
California the Supreme Court has stated this proposition well. 


. .. Hence it was doubtless concluded by the Legislature in con- 
ferring a power of annexation in the general terms used in the 
statute that the voters in a municipality could best determine 
whether its growth and the conditions surrounding it called for 
an extension of its municipal limits by the increase of additional 
territory and its extent, and that the voters of the territory pro- 
posed to be annexed could with equal wisdom determine whether 
it was of advantage to them to become a part of the municipal- 
ity to the extent and in the form as proposed. With the wisdom 
of their determination in the matter the courts cannot interfere. 
... That the extent and shape which the annexed territory shall 
take is a political, and not a judicial question, is clear... ." 





in the same manner as members of the assembly are required to be chosen; 
and no assembly district shall be divided in the formation of a senate dis- 
trict. The senate districts shall be numbered in the regular series, and the 
senators shall be chosen peg | from the odd and even-numbered dis- 
tricts. The senators elected or holding over at the time of the adoption of 
this amendment shall continue in office till their successors are duly elected 
and qualified; and after the adoption of this amendment all senators shall 
be chosen for the term of four years. 

(198 a of Wauwatosa v. City of Milwaukee, 259 Wis. 56, 47 N.W.2d 442 
4% Town of Lake v. City of Milwaukee, 255 Wis. 419, 39 N.W.2d 376 (1949). 
%6 People v. City of Los Angeles, 154 Cal. 220, 224, 97 Pac. 311, 312 (1908). 
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With reference to territory eligible for annexation, it has further 
been held that an area to be annexed need not be confined within 
one township but may be annexed even though lying within two or 
more townships.’” 

It is the view of this writer that a city’s boundaries may also be 
enlarged by annexation so as to include territory lying in two or 
more counties. This has never been decided by our Supreme Court. 
It is an undisputed fact, however, that several Wisconsin cities and 
villages were created or have been enlarged so that today they lie 
in more than one county.'* The constitutional provisions relating to 
the bounding of legislative districts can be met by having a county 
line or ward line serve as the boundary line of the legislative district 
within the city. 

Recently the City of Eau Claire, lying entirely within Eau Claire 
County, annexed land which was a part of Chippewa County. Chip- 
pewa County and Eau Claire County are in different assembly dis- 
tricts. Apparently to overcome the constitutional demands, the area 
annexed became a part of the City of Eau Claire as a separate and 
distinct ward. Thus the ward line still bounded the legislative dis- 
tricts as they now exist. Without a doubt, some difficulties may arise 
by virtue of a city lying in two counties, but the difficulties would 
not be insurmountable, and as a matter of fact the present cities 
that do exist in two counties do so without imponderable problems. 

Finally, in reference to the land that is to be annexed, it has been 
held that no land of a city or incorporated village is annexable by 
another city.’® 


Wuo ARE ELEcTORS AND OWNERS OF REAL 
Estate UNpDER Section 62.07? 


Electors 


Question may arise whether an elector referred to in Section 62.07 
is synonymous with a registered voter. The question is whether a 
person could sign the petition for annexation if he were not registered. 

Section 6.01 of the Wisconsin Statutes states that every citizen 
of the United States of the age of 21 years or upward who shall 
have resided in the state one year next preceding an election and in 


17 Zweifel v. City of Milwaukee, 188 Wis. 358, 206 N.W. 215 (1925). 

18 For example, the City of Kiel lies in Calumet and Manitowoc Counties; 
the City of Co by lies in Clark and Marathon Counties; the City of New London 
is a part of Outagamie and Waupaca Counties; the City of Berlin is a part of 
Green Lake and Waushara Counties; the City of Watertown is a part of Dodge 
and Jefferson Counties; the City of River Falls is a part of Pierce and St. Croix 
Counties; and the City of Waupun is a part of Fond du Lac and Dodge Counties. 

19 Wauwatosa v. Milwaukee, 180 Wis. 310, 192 N. W. 982 (1923). 
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the election district or in the precinct where he offers to vote for 
ten days, shall be deemed an eligible elector. There is nothing in 
that section which states that one must be registered before he can 
be determined to be an elector under the Wisconsin law. To the 
contrary there are other sections of the statutes which indicate that 
one is an elector even though not registered in the district in which 
he votes or intends to vote. Section 6.16(1) of the Wisconsin Stat- 
utes states: ‘“The clerk shall provide a sufficient number of blank 
forms for the registration of electors . . . .’’ In other words electors 
may register and once they register they shall become registered 
electors, but that they are electors before registration is clearly in- 
dicated by the foregoing statute. 

Other provisions of the statutes lead to the same conclusion. For 
example, Section 6.44(2) provides that if one is not registered he 
may, nevertheless, vote if he meets the conditions specified in this 
subsection. It is clear, therefore, that a person’s name need not ap- 
pear on the printed poll list to be a qualified elector or before he is 
permitted to sign a petition for annexation as an elector. 

Bearing out this argument even further, Section 62.07 places no 
limitations upon the word “‘elector.’’ There is nothing within it that 
states that an elector, for the purpose of annexation, must be one 
whose name appears on the poll list of the area, either of the last 
election or the following election, or that he need be registered. If 
the legislature had meant to permit only the registered voters or 
registered electors to sign the petition it would have clearly stated 
so. As a matter of fact, in matters relating to incorporation of cities 
under Section 62.06, the legislature clearly stated, with reference to 
the word “electors,’”’ that as it is used in that section they “shall 
be determined by the poll list of the last general election.’’ No such 
limitation appears as to electors referred to under Section 62.07. 
Therefore one is qualified to sign the petition of annexation if he is 
an elector as generally accepted and as particularly defined under 
the statutes of the State of Wisconsin. That he can in addition be 
a registered elector or registered voter is not denied. Nonetheless 
it is just as clear that to be an elector he need not be registered as 
an elector or as a voter. 


Owners of Real Estate 


Difficulties have also been encountered in determining what is 
meant by “owners of one-half of the real estate.’’ The wording relat- 
ing to ‘‘owners of one-half of the real estate’ as contained in Section 
62.07 is identical with the wording as it was contained in Section 





Fn 


; 
| 
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925-18 of the Statutes of 1898. The wording under the 1898 Statute 
has been construed by our Supreme Court.”° The court held that the 
word “real estate’’ as therein used did not mean taxable property, 
nor did it mean taxable real estate. Its true meaning was real estate 
in area without reference to its taxability. 

The court said that “real estate’ as contained in that provision 
of the statute had no reference to the value of real estate. “Real 
estate’’ was not synonymous with property and had no reference to 
improvements that may exist thereon. It did not mean lands, tene- 
ments and hereditaments, but rather simply land considered in area 
or size only. This case takes on greater import and significance since 
Section 62.07, as amended in 1951, literally lifted that particular 
phrase from the 1898 Statute. Thus the conclusion follows that 
“owners of one-half of the real estate’’ as contained in Section 62.07 
has reference strictly to area, not value or taxability. 

Of course there are other provisions under Section 62.07 referring 
to real estate wherein alternative requirements for a petition for 
annexation are prescribed. One of the alternatives provides that in 
the event there are no electors in the area attempted to be annexed, 
the petition shall be signed by the ‘owners of one-half of taxable 
property therein according to the last tax roll.’’ In that instance and 
under this alternative it is patent that ‘‘real estate’’ does not mean 
real estate merely in area but rather that particular real estate in 
area which is taxable. Clearly in that instance exempt lands would 
not be included under the term “real estate.’’ 

Another alternative provides that a petition may be signed by a 
majority of the electors and the ‘“‘owners of one-half of the real estate 
in assessed value.’’ Under this alternative “real estate’’ does not 
mean real estate in area or size. It is not necessary to belabor the 
point more than to state that under this alternative the ‘‘real estate”’ 
considered is the real estate determined by its value predicated upon 
the assessments. Area or size of lands in this case has no particular 
significance. 

Under Section 925-18, Statutes of 1898, reference was to a petition 
signed by the ‘‘owners of one-half of the real estate.’’ This language is 
now carried in one of the alternatives under Section 62.07. The 
Supreme Court, in construing that phrase as contained in the 1898 
Statute, held in 1949, that exempt lands may be considered.”* In 
that annexation the officers of the County of Milwaukee, duly 
authorized, signed a petition for annexation as owners of certain 





20 Zweifel v. City of Milwaukee, 188 Wis. 358, 206 N.W. 215 (1925). 
21 Mueller v. City of Milwaukee, 254 Wis. 625, 37 N.W.2d 464 (1949). 
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park lands that were included in the area to be annexed. The park 
lands of course were exempt and therefore constituted property that 
was not taxable. It was held that the lands were properly included 
in the annexation and that the duly authorized officers of Milwaukee 
County could sign the petition in behalf of the county as owner of 
such lands. 

Another case challenged one of the alternatives relating to real 
estate in assessed value.”* Challenge was made to the petition on the 
basis that certain Wisconsin Power and Light Company lands were 
signed for by that utility as an owner, and that this was improper 
since the lands of that utility were subject to taxation by the state 
and did not appear on the local tax roll. It was held that, irrespective 
of its taxability by the local community or by the state, the assess- 
ment could be ascertained. The lands were not exempt from taxation, 
and therefore were properly included in a petition for annexation. 

The question of ownership therefore does not seem too difficult 
under the above rules if applied to title in fee simple. What is the 
answer, however, if a person has an interest in the land less than a 
fee, such as a land contract interest or an undivided interest less 
than the whole, or an interest in the remainder? In those circum- 
stances is the person an owner of real estate? 

In the Circuit Court of Milwaukee County it was held that a re- 
mainderman’s interest was an interest that qualified the person as 
an “‘owner’’ of real estate under the statute.%* The fact that the re- 
mainderman did not sign the petition for annexation was held to in- 
validate that particular annexation, because ‘‘the owners of at least 
one-half of the real estate’’ did not sign the petition. 

It therefore appears that “‘owner’’ is not necessarily a limited 
term. It may include a person who has a life interest, an owner in 
fee, a remainderman, and possibly others, such as a land contract 
vendee. It may be pointed out that in a Supreme Court case relating 
to a drainage district, the word ‘‘owner,’”’ as employed in another 
section of the statutes, was defined to include a land contract vendee 
and, to the extent of his interest, the land contract vendee’s signa- 
ture was included and given recognition in a petition.“ Although 
that case was not an annexation case, the word “owner’’ as con- 
tained in the pertinent statute was just as undefined as in Section 
62.07. 


2 Wilson v. Sheboygan, 230 Wis. 483, 283 N.W. 312 (1939). 

*3 Town of Lake v. City of Milwaukee, Circuit Court of Milwaukee Co. No. 
229-188. No appeal from judgment. Lands annexed later. 

% In re Catfish River Drainage District, 176 Wis. 607, 187 N.W. 673 (1922). 
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Two ANNEXATIONS OR AN ANNEXATION AND INCORPORATION 
PROCEEDING AT THE SAME TIME IN THE SAME AREA 


The general rule has been followed in the State of Wisconsin on 
the question of priority relating to annexations. If an annexation of a 
particular area is commenced, a subsequent annexation proceeding of 
that same area, or a part thereof, cannot be commenced.” An annexa- 
tion proceeding once commenced also precludes an incorporation 
of the same area or any part thereof.** The reverse is also true; no 
annexation of an area can commence where an incorporation pro- 
ceeding is pending. The rule simply stated is that “the proceeding 
first instituted has preference.”’ 

This rule is not free from difficulty. The question that has resulted 
is ‘““When was a proceeding instituted’? Previously our Supreme 
Court held that under Section 926-2 of the 1898 Statute, which was 
applicable to the City of Milwaukee, the annexation proceeding was 
instituted when a petition was filed with its common council. Under 
this statute the City of Milwaukee was not required to post notices 
or publish notices. Therefore, the court ruled that the first procedural 
statutory step which initiated the proceedings was the filing of the 
petition for annexation with the city’s governing body.?’ 

Section 62.07, as it now applies to all cities in the State of Wis- 
consin, also has been construed by our Supreme Court. The court has 
held that under that section the procedure for annexation is instituted 
when the notice for annexation is posted. That is the first procedural 
step under the statute.** 

Prior to the court’s ruling and as an original proposition it had been 
the opinion of the writer that posting did not commence an annex- 
ation. The reasons for this opinion may be noted here. The posting 
of a notice can be accomplished by any individual. Consequently 
the city to which annexation is sought need not be a party to the 
posting .The city may not even be interested in the annexation pro- 
posed. Furthermore, it is just as obvious that the city to which an- 
nexation is sought may never be in a position to act upon the pro- 
posed annexation. A sufficient petition in law may never be submitted 
to the city. That is, the petition may be incomplete for various rea- 
sons. For example, the majority of the electors in the area sought to be 
annexed may not have signed the petition. Consequently the city 


% Greenfield v. Milwaukee, 259. Wis. 77, 47 N.W.2d 292 (1951). 
26 In re Incorporation of Village of St. Francis, 208 Wis. 431, 248 N.W. 315 


(1932). 

27 In re Incorporation of Village of St. Francis, 208 Wis. 431, 243 N.W. 315 
eat Town of Greenfield v. City of Milwaukee, 259 Wis. 77, 47 N.W.2d 292 
(1951). 

28 Town of Greenfield v. City of Milwaukee, 259 Wis. 77, 47 N.W.2d 292 (1951). 
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may never have jurisdiction to act upon the petition. In one case our 
court held that a city obtained jurisdiction when a petition for an- 
nexation was filed with its common council.?® This must assume that 
the petition was sufficient in law at the time it was filed. 

The question of jurisdiction of a city should be controlling and not 
the time of posting of a notice. Because the city can not act until it 
has jurisdiction, it seems to follow that the time when jurisdiction 
takes effect is the propitious time to determine a city’s priority to 
annex a certain area of land. The Supreme Court, however, stated 
that the first statutory step is the posting of notice and consequently 
this is the point in time when an annexation proceeding is instituted 
and takes precedence over other annexations or attempts of incor- 
poration relating to the same lands.*° 

The application of the court’s construction has resulted in numerous 
notices being posted in Milwaukee County. Today the larger por- 
tion of this county is posted in various proceedings for annexation to 
various cities. It is within the realm of possiblity that the reason for 
some of these postings is “to institute’ an annexation proceeding so 
as to preclude the City of Milwaukee from continuing its present pro- 
gram of annexation which may include plans for the same areas. 
These proceedings, even though “instituted,’”’ do not in any way 
guaranty that the municipality to which the annexation is sought 
will favor such annexation, or that it will ever be in a position to act 
on the proceedings. The municipality can take no action on the 
annexation at the time of posting. It may take action only when and 
in the event a sufficient petition is filed with its governing body. 
Thus the vehicle of posting, it appears, can be used to preclude an- 
nexations. 

This becomes more apparent when the element of time is con- 
sidered. Section 62.07 of the Wisconsin Statutes does not define or 
limit the time during which a petition for annexation must be com- 
pleted. It is clear, therefore, that the courts may be called upon to 
construe the statute to set such time. The rule of reasonableness 
should apply, for no territory should be tied up indefinitely by the 
mere posting of the area for annexation. One must assume, in the 
absence of proof to the contrary, that the persons posting are sin- 
cere in their effort to accomplish an annexation. This being true, the 
annexation proceedings should tend toward fulfillment. Consequently 
a reasonable time should be permitted to accomplish the annexation 





ass Town of Blooming Grove v. City of Madison, 253 Wis. 215, 33 N.W.2d 312 
948). 
3° Town of Greenfield v. City of Milwaukee, 259 Wis. 77, 47 N.W.2d 292 (1951). 
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in all of its steps, including the circulation of the petition for an- 
nexation. 

It can readily be seen that the law relating to this particular 
question may be self-frustrating. It was adopted to facilitate annexa- 
tions. The result may be a negative one. Lands exceeding 20 square 
miles in area have been posted for annexation in Milwaukee County. 
People living in these areas number into the thousands. In these 
circumstances the courts may rule, from the standpoint of reasonable- 
ness, that a number of years is not too long to permit the circulation 
of a petition. This assumes the sincerity of all parties concerned. 
What if the person or persons posting the area for annexation are not 
sincere in their efforts to accomplish the annexation? What if they 
use this means solely to preclude an annexation? It is conceivable 
that a particular area could be maintained as a township area almost 
indefinitely. The sincerity of purpose to the contrary, as a matter 
of practicality, is almost beyond proof. 

It becomes readily apparent that in application the law can be 
subjected to misuse. That is, although the law can be used to foster 
annexation, it can be used to preclude annexation. There is no limit 
in the law relating to the size of the area that can be annexed. Gen- 
erally the rule as applied by the courts relating to the area proposed 
for annexation is that it must either be urban in character or, if 
rural in character, necessary to the annexing city for its natural and 
anticipated growth within the foreseeable future. 

Applying these rules to the City of Milwaukee, it is easy to pro- 
ject the urban development on the fringe of Milwaukee into the 
future to show the necessity of making adjacent land the proper 
subject of annexation. Further, visualizing the need for land for in- 
dustrial and commercial development as it presently exists in the 
city, a large tract of undeveloped land could be the subject of an- 
nexation to this city since such lands will be required for the natural 
anticipated growth of the city within the foreseeable future. The 
City of Milwaukee has a population of 637,392 according to the last 
national census. At the end of 1951 it had an area of 50.668 square 
miles. It desperately needs additional lands for future industrial and 
residential development. 

In light of this situation a fifty per cent increase in the size of 
the city within the near future does not seem to be an unreasonable 
conclusion in terms of foreseeable future growth. Atlanta, Georgia, 
recently more than tripled its area. In these circumstances it appears 
that 25 or 30 square miles of lands could reasonably be annexed to 
the city under the present rules of law. We do not mean to discuss 
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or enlarge upon the economic feasibility of such annexation either 
from the standpoint of the City of Milwaukee or the surrounding 
communities. This article is limited, so far as possible, to the legal 
aspects involved. 

These facts being true, the commencement of an annexation pro- 
ceeding, by the posting of a notice, to cover an area of 20 square 
miles or more would not be considered unreasonable by any of our 
courts. The implications arising therefrom can be devastating to an 
annexation program. Again assuming that a person or a group of 
persons may wish to impede or actually stop a prospective annexa- 
tion, it could be done. Such person or groups of persons could pro- 
ceed by purportedly commencing an annexation by posting an area 
of 20 or more square miles. They could then proceed pursuant to 
the present law to circulate a petition at a leisurely pace. Since 
purportedly an annexation has been instituted or commenced by the 
posting of the notice, that area could be tied up under the guise of 
possible annexation in process for two or more years. If people in 
portions of the area should wish to be annexed their desires would 
be frustrated, for no portion of the entire area in the process of an- 
nexation could be subjected to a separate annexation. The same 
would apply to the City of Milwaukee for it would be precluded 
during that time from annexing any portion of the area which was 
“in the process of annexation”’ and this may be true, notwithstand- 
ing that the city may not be interested in annexing the entire area 
but only a portion thereof. 

It becomes more apparent that some remedial provisions need to 
be promulgated by the legislature to improve the present law relat- 
ing to annexation. 


SUGGESTED CHANGES IN THE LAW 


1. Because ordinarily the city has nothing to say officially about 
commencement of an annexation at the time of its institution, an 
amendment to the law is necessary. The municipality must be in a 
position to act before an annexation can be effectively commenced, 
therefore the time when jurisdiction of that city over a certain area 
takes effect should be the guiding factor. Since the city can take no 
official action favoring a proposed annexation until a sufficient peti- 
tion is filed, that ought to be the time when the priority of an annexa- 
tion proceeding should be determined. Stated in another way, juris- 
diction should be determined as of the time of the filing of a sufficient 
petition for annexation with the governing body of the municipality 
to which the petition is addressed. All statutory steps preceding the 
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filing of the petition ought to be considered what they actually are, 
merely procedural and no such procedural step should invoke priority 
over other attempted annexations or incorporations. 

To make the laws relating to incorporation fit within the stat- 
utory structure of changes permitted within townships, it is suggested 
that they also be amended. For the purpose of incorporating a village 
or a city in the first instance it should be necessary to circulate a 
petition ought to be the same as those that relate to annexations. 
at least one-half of the owners of the lands and a majority of the 
electors in the area should be required. The requirements for the 
petition ought be the same as those that relate to annexations. 
Thereupon the petition should be sufficient for the purpose of filing 
it with the court or governing body as now prescribed by law. Juris- 
diction and the actual commencement of the incorporation should 
start with the filing of a sufficient petition and not at any time prior 
thereto. 

Under these suggested changes it is conceivable that various peti- 
tions for annexations may be circulated at the same time within the 
same area. There is nothing objectionable to that. As a matter of 
fact it is entirely within the contemplation of our democratic system. 
The people therein could choose to sign the petition that they favored. 
They would not be limited, as they presently are under the law, to 
evincing their wishes through only one proposed annexation that 
was instituted by the posting of a notice. 

2. Another suggested change in the law is to limit the time during 
which the governing body may act upon a petition presented to it. 
In one case decided by the Supreme Court a nine month lapse before 
the governing body acted on a petition was not considered unreason- 
able, there being no specified limitation." It is suggested that, un- 
less the governing body accept or reject the petition filed with it 
within a period of four months, the petition should be deemed re- 
jected. This is to preclude impairment of the annexation law by un- 
due delay of action by a municipal governing body. 

3. The law ought further to provide that if a petition for annex- 
ation is rejected by a governing body or is deemed rejected by failure 
of that body to act within four months, the annexation be considered 
void ab initio or as if it had never been commenced. This would 
permit other pending or proposed annexations to continue without 
interruption in such circumstances. That is, other pending or pro- 
posed annexation proceedings relating to certain lands would not be 
immediately terminated by virtue of the filing of a petition for an- 





* Roehrborn v. Ladysmith, 175 Wis. 394, 185 N.W. 170 (1921). 
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nexation of a portion or all of the lands considered in the first an- 
nexations. The other annexation proceedings would be terminated 
only in the event that the governing body to which the annexation 
petition is addressed acted favorably upon such petition. 

4. Possibly another saving device should also be considered. Let 
us assume that a certain territory is posted for annexation. Later a 
territory including the area within the first annexation petition is 
also posted for annexation. The law could provide in those circum- 
stances that, should the first annexation succeed, that portion be 
automatically deleted from the second annexation without wholly 
nullifying the second annexation. Thus the second annexation could 
proceed to a successful termination with the balance of the territory. 

5. It is suggested that a limitation of time for withdrawals of 
names from a petition be enacted by statute. Under the case of 
Town of Blooming Grove v. City of Madison,” in the absence of stat- 
utory law, it was held that withdrawals of names from the petition 
could take place any time until the final passage of the ordinance 
of annexation by the governing body of a municipality. 

Section 10.44(2) of the Statutes prohibits the withdrawals of names 
from petitions for recall elections once such petitions are properly 
filed. It is suggested that the same rule be followed in annexation. 
Permitting additional names to be filed is sound. However, to per- 
mit withdrawals, subjects the governing body to repeated checking 
of the petition and the resulting confusion that may arise in the 
necessary determination of a sufficient petition. 

6. It is further suggested that the rule promulgated in Slauson 
v. Racine* should be limited. Under the court’s decision lands that 
lie within a legislative district outside of the incorporated municipal- 
ity upon annexation become a part of the legislative district within 
the incorporated: municipality to which they become attached. Thus 
by annexation, by local action, under an apparent delegated power 
of the legislature, reapportionment takes effect. It seems provident 
that the legislature should jealously preserve the exclusive power of 
reapportionment. It should therefore be provided that no legislative 
district boundaries are to be affected, changed or altered by means 
of annexation, and that the annexation of lands be effective for 
municipal purposes only. Thus the legislative boundaries would re- 
main at all times intact, notwithstanding annexations, and would 
be subject to alteration or change only by the exclusive action of 
the legislature. This change is suggested with full cognizance of the 





#2 253 Wis. 215, 33 N.W.2d 312 (1948). 
13 Wis. 398 (1861). 
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decision in the Town of Wauwatosa case“ which stated that legisla- 
tive districts must be bounded by town, county, precinct or ward 
lines. It would appear that the constitutional provision referred to 
in that case is a limitation placed upon the legislature at the time of 
reapportionment. Once reapportionment does take place it seems 
that it is of less import that the ward lines or town lines be moved 
about for local purposes without having the effect of disturbing the 
legislative boundary lines, than to permit, under the rule in the 
Slauson case, a locality to actually move about legislative boundary 
lines and effectuate reapportionment by means of annexation. It 
would seem that one of these rules should be subordinated to the 
other. In the circumstances it is urged that the power of reapportion- 
ment should be left exclusively to the legislature. 

7. Subsection 3 of Section 62.07 of the Wisconsin Statutes provides 
in part: 


. . . The validity of the proceedings shall not be collaterally 
attacked, nor in any manner called in question in any such court 
unless the proceedings therefor be commenced before the ex- 
piration of either of the ninety day periods herein provided for. 


The ninety day period referred to relating to annexation is that 
period after the passage of the ordinance of annexation. 

The provision was similar at the time the Supreme Court decided 
the case of Lutien v. Kewaunee.* The facts in that case disclosed 
that an ordinance of annexation was challenged because the ordinance 
was not published in accordance with law. The action was commenced 
after the ninety day period referred to in the statute. The answer 
pleaded the statute of limitations. The court held that the action 
was barred since apparently the question was not raised within the 
time provided by law. 

Later cases, such as State ex rel. Madison v. Walsh,® by dicta 
made reference to procedural errors and questions relating to juris- 
diction. It is just as logical to have a statute of limitations applica- 
ble to both questions of jurisdiction and questions relating to pro- 
cedural steps. It will improve the annexation procedure if an abso- 
lutely clear time limitation be set forth by statute relating to both 
of these matters affecting ordinances of annexation. 

The failure to challenge an ordinance of annexation within a lim- 
ited period of time can result in substantial and irreparable harm 
and damages to the municipalities affected by such annexation. Let 


* Town of Wauwatosa v. City of Milwaukee, 259 Wis. 56, 47 N.W.2d 442 
951 


% 143 Wis, 242, 126 N.W. 662, 127 N.W. 942 (1910). 
% 247 Wis. 317, 19 N.W.2d 299 (1945). 
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us assume a failure to challenge an ordinance of annexation that 
has been adopted two, three, five or more years before. Then sud- 
denly someone decides to challenge the annexation because of some 
alleged jurisdictional defect. In the meantime the municipality to 
which the lands have been annexed has assimilated the said lands, 
has extended all of its services and installed improvements in the 
area annexed with a cost that may have run into hundreds of thou- 
sands of dollars, has levied taxes on the owners for that period and 
has assumed jurisdiction over the lands fully and totally. Should a 
municipality forever be subjected to the constant jeopardy of having 
an annexation challenged beyond the period provided for in the 
statute of limitations? Should the annexing municipality be subject 
to action which may tend to create havoc within its tax base and 
cause chaos among the people within the city as well as the area 
annexed? “‘Should the people affected forever be subjected to a quan- 
dary as to the municipality in which they reside and to which they 
pay their lawful share of taxes’’? 

The possibility of a defense, if one were necessary, other than the 
statute of limitations, that could apply in such instances is appreci- 
ated. Particular reference is made to the application of the theory 
of laches. Certainly one must realize, however, that the time element 
and the adverse effect upon the municipality, caused by delay, as well 
as other factors, will be different in each case. In the circumstances 
a clear-cut statute of limitation should be established precluding any 
attack on any annexation beyond its period. The statute should be 
made clear that it applies not only to procedural steps but also to 
matters challenging jurisdiction of the city to annex. We urge this 
in spite of the apparently clear language in the statute as it exists 
today, particularly that portion that says “. . .nor in any manner 
called in question in any such court... .” 

To this end it is suggested that the statute be amended by mak- 
ing it unmistakably clear that the ninety-day period within which 
an action is to be commenced applies to jurisdictional defects, pro- 
cedural errors or any other challenges in law that may be used to 
contest such annexation. So that no tax period should transpire be- 
fore such a challenge is made, it is urged that the ninety-day period 
of limitations as used in the present law be continued. 

8. A change in the law is recommended which would require the 
approval of an annexation in advance from the governing body of 
the municipality to which the annexation is desired. This is impor- 
tant since planning the growth of a city cannot be sufficiently con- 
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trolled if it is subjected to the wishes of individuals having little or 
no connection with such city. 

9. All of these suggestions look to the municipal government and 
provide more efficient legal tools for carrying out their policies. What 
of the townships, what should be their legal position? A brief review 
of the basic principles relating to the existence of present munici- 
palities is necessary. If, as heretofore mentioned, unincorporated 
townships are subject to diminutions in their area by detachment 
and annexation, then considerable thought should be given to how 
much the township, as a government, should have to say about the 
annexation. It is suggested that the rule in Jn re Village of Mosinee** 
be reinstated by repealing Section 60.29(31). The court held in 
that case that the township was not a party in interest in the an- 
nexation, but rather the parties in interest, insofar as the township 
was concerned, were limited to the petitioners and owners of the 
lands being annexed. Consequently the township could not commence 
an action contesting the validity of an annexation which resulted in 
the detachment of a portion of the township territory. The town- 
ship form of government is primarily suitable for rural areas. It has 
not been set up or created to furnish the services in areas within the 
township that become fully urbanized. It is to the benefit of the 
township not to have the responsibility of giving urban services and 
therefore such responsibility for urban services ought to be transferred 
to an incorporated urban municipality. Furthermore, if more than 
one-half of the people in an area desire to be a part of a city, should 
the township be given the legal position to frustrate that desire? 
The answer seems obvious. 

10. Finally, it is also suggested that an entirely new alternative 
method of annexation be given consideration. Elsewhere in this coun- 
try** a method of annexation by judicial determination is provided. 
Briefly, the law sets forth the factors that must be submitted to the 
court and upon which the court determines whether an annexation 
is or is not to be effected. A similar provision in Wisconsin in the 
alternative would be worthy of serious study and contemplation. 


CoNCLUSION 


As has been pointed out, the primary purpose of this article is to 
set forth the present annexation laws and procedures, as well as 
evaluate their application. There has been no attempt to explore, 
what is perhaps, the more fundamental question: must, or should, a 





37 State of Virginia. 
38 177 Wis. 74, 187 N.W. 688 (1922). 
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city such as Milwaukee annex adjacent areas?*® If we assume that 
this must be answered in the affirmative, what can we conclude 
about the present statutory system? It is clear that although the 
law as it exists can be utilized to effect annexation, it nevertheless, 
could be substantially improved to the end of facilitating annexations. 

As a concluding thought it is conceded that townships have rights 
that should be protected, but such protection should not be so com- 
plete as to jeopardize the organization of the metropolitan community 
of which the township is only a component part. The community 
interest of a metropolitan area as a whole in a righteous cause should 
have subordinated to it the individual interests of any portion there- 
of. If annexation is the means of promoting the interests and the 
greater welfare of the entire community it should be expedited and 
not hindered, impeded or precluded. 


39 See Quast, Why Annexation For the City of Milwaukee, supra at p. 617. 











The Mental Element in Crime— 


A Legislative Problem 
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Seldom have the difficulties surrounding the problem of mental 
state in crime been better illustrated than in the recent case of 
Morissette v. United States. We are once again reminded of the com- 
plexity of the problem, conceptually as difficult as any in the law, 
of the confusion resulting from carelessly drafted legislation, confu- 
sion aggravated by the rapid growth of public welfare crimes, and 
by the frequent failure to distinguish between mental state itself and 
methods of proving that mental state. In this lies the importance of 
the Morissette case. Representing no revolutionary development in 
the criminal law, the case does emphasize that the problem of req- 
uisite mental state is as important as it is difficult, that it has been 
badly neglected, and that it is in need of the serious attention of 
legislatures throughout the country. This is the premise upon which 
this article is based. We shall attempt an analysis of some aspects 
of the problem and suggest a basis for improvement. The Morissette 
case will serve as an introduction. 

The defendant was convicted and sentenced to two months im- 
prisonment or to pay a fine of $200 under a statute which provides 
as follows: 

Whoever embezzles, steals, purloins, or knowingly converts to 

his use or the use of another, or without authority, sells, conveys 

or disposes of any record, voucher, money, or thing of value of 
the United States or of any department or agency thereof, or 
any property made or being made under contract for the United 

a or any department or agency thereof . . . (shall be fined, 

etc. 


The theory of the prosecution was that the defendant had “‘know- 
ingly converted’’ to his own use certain spent bomb casings belong- 
ing to the United States Government and lying on land being used by 
the United States as a practice bombing range. The defendant readily 
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admitted taking the casings but claimed that he honestly thought 
they were abandoned. The facts tended to support this claim,’ but 
the trial court, apparently on the theory that criminal intent is 
presumed from a person’s acts, ruled that the defendant, since he 
knew the casings were on another’s land, would not be permitted to 
raise the defense that he thought they were abandoned. 

The Court of Appeals assumed that the statute itself set forth no 
requirement of criminal intent. Proceeding on this assumption, the 
court relied on certain cases involving public welfare offenses, and 
affirmed the conviction on the ground that where the statute sets 
forth no requirement of criminal intent, the courts will not read that 
requirement into the statute.® 

On certiorari to the Supreme Court, the case was reversed. The 
court said that the ‘‘malum prohibitum’’ cases‘ relied upon by the 
Court of Appeals cannot be taken as precedent for the proposition 
that whenever a statute fails to mention criminal intent, it necessarily 
follows that the requirement of criminal intent is dispensed with. 
Pointing out the importance of criminal intent in Anglo-American 
criminal law, especially as regards crimes with a common-law origin, 
the court stated: 


The contention that an injury can amount to a crime only 
when inflicted by intention is no provincial or transient notion. 
It is as universal and persistent in mature systems of law as 
belief in freedom of the human will and a consequent ability 
and duty of the normal individual to choose between good an 

evil. . . . Unqualified acceptance of this doctrine by English 
common law in the Eighteenth Century was indicated by Black- 
stone’s sweeping statement that to constitute any crime there 
must first be a ‘‘vicious will.’’ Common-law commentators of 
the Nineteenth Century early pronounced the same principle, 





* The facts of the case were as follows: In a wild and uninhabited part of 
northern Michigan the federal government had established a practice bombin 
range. Simulated bombs were drop at practice targets. The bombs consis 
of sand and a small amount of black powder enclosed in a metal casing. The used 
casings were thrown together in piles and left there. Many of the piles had been 
there for four years and the casings were rusting away. The land on which these 
piles of casings were located was posted with danger signs, but it was good deer 
country and was extensively hunted. Defendant went on a hunting _ in this 
area, failed to get a deer, and decided to defray some of the expenses of his trip 
by salvaging some of the spent bomb casings. He loaded his truck with three 
ton of the casings, took them to a farm where he flattened them out by running 
a tractor over them, and then hauled them to a city and sold them. All this was 
done openly and all the facts were readily admitted to the authorities who in- 
vestigated. 

3 Morissette v. United States, 187 F.2d 427 (6th Cir. 1951). 

* The leading case is United States v. Balint, 258 U.S. 250 (1922) where it was 
held that the offense of selling drugs contrary to the provisions of the Federal 
Narcotics Act may be committed without knowledge on the part of the seller of 
the character of the drugs sold. 
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although a few exceptions not relevant to our present problem 
came to be recognized. 

Crime, as a compound concept, generally constituted only 
from concurrence of an evil-meaning mind with an evil-doing 
hand, was congenial to an intense individualism and took deep 
and early root in American soil. As the states codified the com- 
mon law of crimes, even if their enactments were silent on the 
subject, their courts assumed that the omission did not signify 
disapproval of the principle but merely recognized that intent 
was so inherent in the idea of the offense that it required no 
statutory affirmation. Courts, with little hesitation or division, 
found an implication of the requirement as to offenses that were 
taken over from the common law. The unanimity with which 
they have adhered to the central thought that wrongdoing must 
be conscious to be criminal is emphasized by the variety, dis- 
parity and confusion of their definitions of the requisite but 
elusive mental element. However, courts of various jurisdictions, 
and for the purposes of different offenses, have devised working 
formulae, if not scientific ones, for the instruction of juries around 
such terms as “felonious intent,’’ “criminal intent,’’ “malice 
aforethought,’”’ “guilty knowledge,’’ “fraudulent intent,’’ “wil- 
fulness,’’ “‘scienter,’’ to denote guilty knowledge, or “mens rea,’’ 
to signify an evil purpose or mental culpability. By use or com- 
bination of these various tokens, they have sought to protect 
those who were not blameworthy in mind from conviction of 
infamous common-law crimes.® 


The Court acknowledged that there are cases imposing strict liabil- 
ity but emphasized that they deal with regulatory offenses which 
are based upon the sovereign’s police power in regard to the public 
health, safety, and welfare. And while admitting that there is no 
precise line between strict liability crimes and those which require 
proof of a mental element, the Court thought it clear that crimes of 
the larceny type can in no sense be brought into the category known 
as public welfare offenses. Consequently, the mere omission from the 
statute of a prescription of criminal intent did not warrant the in- 
ference that Congress intended to prohibit the act without the mental 
state. 

As was noted previously, the trial court, apparently relying on the 
doctrine of “general intent,’’ ruled that, even assuming that intent 
is required, the intent is presumed from the defendant’s act in taking 
the property. As to this the Supreme Court said: 

As we read the record, this case was tried on the theory that 
even if criminal intent were essential its presence (a) should be 


decided by the court (b) as a presumption of law, apparently 
conclusive, (c) predicated upon the isolated act of taking rather 





§ 342 U.S. 246, 251 (1952). 
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than upon all of the circumstances. In each of these respects 
we believe the trial court was in error. 

Where intent of the accused is an ingredient of the crime 
charged, its existence is a question of fact which must be sub- 
mitted to the jury .... 

We think presumptive intent has no place in this case. A 
conclusive presumption which testimony could not overthrow 
would effectively eliminate intent as an ingredient of the offense. 
A presumption which would permit but not require the jury to 
assume intent from an isolated fact would prejudge a conclusion 
which the jury should reach of its own volition .... 

Moreover, the conclusion supplied by presumption in this in- 
stance was one of intent to steal the casings, and it was based 
on the mere fact that defendant took them. The court thought 
the only question was, “Did he intend to take the property?” 
That the removal of them was a conscious and intentional act 
was admitted. But that isolated fact is not an adequate basis on 
which the jury should find the criminal intent to steal or know- 
ingly convert, that is, wrongfully to deprive another of posses- 
sion of property. Whether that intent existed, the jury must 
determine, not only from the act of taking, but from that to- 
gether with defendant’s testimony and all of the surrounding 
circumstances.® 


It can be concluded that the opinion in the Morissette case con- 
tains an excellent discussion of criminal intent, but it also must be 
concluded that the opinion clarifies the law only in the relatively 
narrow area of the specific problem before the Court and, at the most, 
makes possible an educated guess as to the broader aspects of the 
problem. It is to these broader aspects that we now turn. 


Scope OF THE PROBLEM 


Although this article is not primarily concerned with the definition 
of crime, some attempt at its definition must be made in the interest 
of orderly presentation of the problem of the mental element in 
crime. Blackstone stated that a crime requires, “first, a vicious will; 
and secondly, an unlawful act consequent upon such vicious will.’’? 
Recently efforts have been made at much more refined definitions. 
A crime consists of: (1) an act (in the sense of a willed muscular 
movement); (2) a mental state which concurs with the act (usually 
advertence to the danger); (3) the absence of certain personality 
factors which are said to negative the guilty mind (insanity, for 
example); (4) the causing of harm or the prohibited consequences 
(except for inchoate crimes or crimes against safety); and (5) the 





6 342 U.S. 273-276 (1952). 
74 Bi. Comm. *21. 








648 WISCONSIN LAW REVIEW (Vol. 1952 


absence of certain extrinsic factors which make the conduct privileged 
(self-defense, for example).* 

We are concerned here only with factors which bear upon the 
presence or absence of the required mental state. Obviously included 
are those specific mental states applicable to.particular crimes. In 
addition, since most crimes require that the conduct be voluntary 
or willed and that personality factors, such as insanity and infancy, 
which negative a guilty mind be absent, these are also within the 
scope of this discussion. 

Why is it that the “requisite but elusive mental element’’ has 
caused so much trouble? In part it is because of the conceptual dif- 
ficulties inherent in the problem. In large part it is because of the 
confusing approach to the problem on the part of the common law 
and to the almost complete lack of attention to the problem in the 
area of statutory draftsmanship. 

At common law, the mental element in crime could be classified in 
terms of specific intent, strict liability, and the broad catagory of 
general intent. Both specific intent and the expanding area of strict 
liability crimes can be understood in the context of modern situations. 
This is not true of the catagory of general intent. Because of the 
confusing analysis at common law, a discussion of the historical 
origin and development of general intent is a necessary prerequisite 
to an understanding of modern difficulties.® 


HistoricaL DEVELOPMENT OF GENERAL INTENT 


It generally is agreed that feudal criminal law was based largely 
on strict liability, and that it was mainly through the influence of 
the canon law in the thirteenth and fourteenth centuries that there 
developed the concept of a morally blameworthy state of mind as an 
essential element of crime. The transition from strict liability to the 
requirement of a mental element was, of course, gradual and to a 
large extent developed in the form of defenses to moral blameworthi- 
ness rather than in the form of affirmative requirements which had 
to be pleaded and proved by the prosecution. The early concept of 





8 For examples of the more refined definitions of crime, see HALL, GENERAL 
PrinciPpLes OF CriminaL Law 11 (1947); Schwenk, Criminal Codification and 
General Principles of Criminal Law in Argentina, Mezico, Chile, and the United 
States: A Comparative Study, 4 La. L. Rev. 351, 356-358 (1942). 

® For a more detailed history of the development of mens rea in Anglo-American 
criminal law than that presented here, see 3 HoLpswortu, History or ENGLISH 
Law 372-375 (3d ed., 1923); 8 Hotpswortu, History or Eneuisu Law 433-446 
(4th ed., 1926); Levitt, The Origin of the Doctrine of Mens Rea, 17 Iu. L. Rev. 
117 (1922) ; Sayre, Mens Rea, 45 Harv. L. Rev. 974 (1932); Turner, The Mental 
Element in Crimes at Common Law, 6 Camp. L. J. 31 (1936); Chesney, The Con- 
cept of Mens Rea in the Criminal Law, 29 J. Crim. L. & Crimtno.oay 627 (1939). 
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mens rea was little more than a general notion of moral blameworthi- 
ness. However, by the eighteenth century, various defenses had de- 
veloped sufficiently so that Blackstone was able to present in his 
Commentaries a more or less logical arrangement of the law as it 
then existed. 

Blackstone’s first category of defenses was based upon “defect of 
understanding.’’!° Within this category were included the defenses of 
infancy, insanity, and involuntary intoxication. Since moral guilt is 
based upon the idea of the free will voluntarily choosing bad rather 
than good, wrong rather than right, there gradually developed a more 
or less well-defined set of defenses in situations where it was clear 
that the individual was not capable of choosing right from wrong. 
1. It early was recognized that some exception from liability must 
be made in the case of infants too young to possess the necessary 
discretion. Eventually there emerged a working rule to the effect 
that children under seven were conclusively presumed to be incapable 
of forming the necessary mens rea while from the ages of seven to 
fourteen there was a rebuttable presumption to that effect." 2. 
Mental disease or deficiency came to be recognized as a defense if it 
rendered the person in question incapable of distinguishing between 
right and wrong.’ 3. Presumably, involuntary intoxication which 
rendered the person incapable of distinguishing between right and 
wrong also would have been a defense, had the case ever arisen, but 
voluntary intoxication was itself considered morally wrong and— 
therefore did not negative moral blameworthiness." 

Blackstone’s second category of defenses was based upon the notion 
that in certain situations there was no evil will concurring with the 
act, e.g., ‘where a man commits an unlawful act by misfortune or 
chance’’ in the performance of a lawful act, or where, through igno- 
rance or mistake, a man “intending to do a lawful act, does that which 
is unlawful.’’" 

Blackstone’s final category of defenses involved cases ‘“‘where the 





104 Bi. Comm. *21. 
18 HoLpswortH, History or Eneuish Law 438 (4th ed., 1926); Sayre, 
Mens Rea, 45 Harv. L. Rev. 974, 1007-1013 (1932). 
12 8 HOLDSWORTH, op. cit. supra note 11, at 439-441; Sayre, op. cit. supra note 
11, at 1004-1007. 
13 8 HOLDSWORTH, op. cit. supra note 11, at 441-443. 
44 Bri. Comm. *21 and *27. As will be subsequently noted the defense of 
“misfortune and chance” in the performance of a lawful act developed as a 
limitation on strict liability for homicide and has been superseded by more 
modern doctrines. As for the man who “intending to do a lawful act, does that 
which is unlawful” the classic case is Levett’s Case, Cro. Car. 538 (K. B. 1638). 
The defendant honestly believed he was attacking a burglar whereas the person 
he attacked and killed was in fact a friend of the defendant’s servant who was 
present in the defendant’s house at the servant’s invitation. Defendant’s mistake 
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action is constrained by some outward force and violence.’’® These 
he called ‘“‘compulsion and inevitable necessity,’’ and within those 
terms were included a wide variety of different situations—all how- 
ever based upon the notion that the duress involved in the particular 
situation was such that the will “loaths and disagrees to what the 
man is obliged to perform,’”’ and therefore that concurrence of the 
act and will necessary to constitute a crime was lacking. 

Of defenses in this final category, coercion probably was the most 
important from a practical standpoint. The husband was considered 
to so dominate the wife that a wife who committed a crime in the 
presence of her husband was presumed to have acted under the 
coercion of her husband and therefore was not guilty. This defense 
enjoyed considerable popularity during one period of history."* 

It also was said that many crimes would be excused by reason of 
duress in the form of threats by a third person, provided that the 
threats were such that the actor feared death or bodily harm at the 
hands of such third person unless his demands were complied with 
and the crime committed. As far as reported cases are concerned, this 
doctrine seems to have been applied mainly in certain treason cases 
where it was held that a fear of imminent death at the hands of the 
enemy excused the treasonable acts.!” 

“‘Necessity’’ which would excuse conduct otherwise criminal cov- 
ered a variety of situations. One type of “necessity’’ was said to 
exist where a person necessarily inflicts some harm in the performance 
of a legal duty, e.g., inflicting bodily harm or death on a felon if 
necessary to do so in order to arrest him.'* Another kind of ‘“‘neces- 
sity’’ which Blackstone mentioned but rejected he illustrated by the 
case of a person who steals to satisfy his hunger.’* Apparently, some 
writers even considered harms committed in self-defense as excusable 
because committed in ‘‘necessity.’’?° 

In addition to the defenses which have been mentioned, there 





was reasonable, however, and he was held not guilty of manslaughter. The rela- 
tionship of the rule of this case to the present law of privilege based upon reason- 
able belief in the existence of such facts as, if they actually existed, would make 
the conduct lawful is readily apparent. 

1 4 Bui. Comm. *21. 

16 There is evidence that the basic reason for the popularity of the defense of 
coercion of the wife by the husband was the fact that women for a long time were 
not entitled to benefit of clergy, and therefore this defense provided a handy 
device for escaping the rigors of a very harsh law. See Perkins, The Doctrine of 
Coercion, 19 Iowa L. Rev. 507, 508-513 (1934). 

a :. Ho.pswortH, op. cit. supra note 11, at 444; Haut, op. cit. supra note 8 
at 407. 

18 4 Bi. Comm. *30-31. 

19 Td. at *31-32. 

%° See the discussion in HALL, op. cit. supra note 8, at 378-380. 
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remains a rather vague category of situations which presumably would 
be considered to give rise to defenses because it indicates the com- 
plete absence of volition. Thus, if a person had committed a criminal 
harm while sleepwalking or while in an epileptic fit, he probably 
would not have been found guilty.” 

In the absence of the defenses mentioned above, general criminal 
intent was conclusively presumed from the fact that the actor vol- 
untarily committed an unlawful act or a lawful act without due 
care.22 Moreover, a person who voluntarily committed an unlawful 
act was considered to possess a sufficiently blameworthy state of 
mind so that he was held liable even for the purely accidental con- 
sequences of his unlawful act. This phase of the law of general intent 
received greatest attention in the law of homicide. Thus, it was at 
one time said to be the law that a person who engaged in any un- 
lawful act, however slight, and thereby accidentally caused the death 
of another would be guilty of murder.” It may be doubted that the 
rule ever was this broad,” and in any event the judicial development 
of the felony-murder and misdemeanor-manslaughter doctrines have 
limited its application. 

Following the same general rationale, a person who was perform- 
ing a lawful act but who performed it without due care also was 
considered morally blameworthy. Historically, therefore, ordinary 
negligence must have been a sufficient basis for criminal liability.* 
To say that the negligence supplied the required criminal intent did 
not hide the severity of the standard. It was applied with increasing 





%1 “For legal purposes it is enough to say that no involuntary action, what- 
ever effects it may produce, amounts to a crime by the law of England. I do 
not know indeed that it has ever been suggested that a person who in his sleep 
set fire to a house or caused the death of another would be guilty of arson or 
murder. The only case of involuntary action which, so far as I know, has ever 
been even expressly referred to as not being criminal is the case in which one 
person’s body is used by another as a tool or weapon. It has been thought worth 
while to say that if A by pushing B against C pushes C over a precipice A and 
not B is guilty of pushing C over the precipice.” 

2 SterHen, History oF THE CRIMINAL Law oF ENGLAND 100 (1883). See also 
Stroup, Mens Rea 193 (1914); Hitchler, The Physical Element of Crime, 39 
Dick. L. Rev. 95, 101-105 (1934). 

22 Many writers do not use the term “general intent’? but they nevertheless 
distinguish between a specific mental element which must be proved for a par- 
ticular crime and the general mental element which is presumed from the de- 
fendant’s voluntary conduct. See 8 HoLpsortu op. cit. supra note 11, at 434, 
2 STEPHEN, op. cit. supra note 21 at 112. 

23 “Tf the act be unlawful it is murder, as if A meaning to steale a deere in the 
park of B, shooteth at the deere, and by the glance of the arrow killeth a boy 
that is hidden in a bush; this is murder, for that the act was unlawful... .” 3 
Coxe, Institutes 56 (1797). 

% See, for example, Hanno, Cases AND MATERIALS ON CRIMINAL Law AND 
ProcepureE 54 (1950) quoting Hobbes. 

2% MoRELAND, A RATIONALE OF CRIMINAL NEGLIGENCE 4-5 (1944). 
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reluctance by the courts until today, with a few exceptions, it has 
been abandoned as a basis for criminal liability.” 

While this brief history of the development of general intent does 
not present an entirely logical pattern, it does emphasize the factor 
which was foremost in the minds of the common-law jurists—moral 
blameworthiness. At the same time, the common law always has 
considered practical administration of the law as an extremely im- 
portant problem, and it became evident that to permit a person in 
every case to assert as a defense the fact that he did not know that 
what he did was morally wrong would have placed administration 
of the law in an anarchistic state. Therefore, at least in the more 
commonly recurring situations, certain defenses to moral guilt were 
crystallized. Apart from those defenses, inquiry into moral guilt was 
practically non-existent, for it was conclusively presumed from the 
fact that a person voluntarily committed an unlawful act that he had 
a morally blameworthy state of mind. 


ANALYSIS OF THE PRESENT STATUS OF THE MENTAL ELEMENT 
IN CRIME 


It is apparent from the historical discussion of general intent that 
the category is much too broad to be helpful in analyzing and solv- 
ing problems relating to the mental element requisite for crime. 
It therefore will be abandoned and replaced by three categories 
which are the modern counterpart of general intent: 1. the defenses 
based upon the notion that they negative moral blameworthiness; 
2. the principle that a person may be held for accidental conse- 
quences of an unlawful act which, although it has lost much of 
its former efficacy, is still with us; and 3. the concepts of negligence 
and recklessness which were apparently included within the area of 
general intent. These will be followed by a discussion of intention 
or specific intent which historically was a separate category. Finally 
there will be a discussion of strict liability with emphasis upon the 
modern problem of the public welfare offense. 


Defenses based upon the notion that they negative 
moral blameworthiness 


As far as those defenses which negative the ability to distinguish 
between right and wrong are concerned, the common-law analysis 





% “Tt is, however, submitted with emphasis that although this negligence ma: 
be blameworthy and may ground civil liability, it is at the present day not suf- 
ficient to amount to mens rea in crimes at common law.” Turner, The Mental 
Element in Crimes at Common Law, 6 Camp. L. J. 31, 39 (1936). See also MoreE- 
LAND, A RATIONALE OF CRIMINAL NEGLIGENCE (1944). 
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seems on the whole to have satisfactorily withstood the test of time. 
Infancy, for example, is still available as a defense,?” and the com- 
mon-law age limits prevail except in several states where they have 
been modified slightly by statute. The administrative problems, of 
course, arise in the area of the rebuttable presumption of incapacity. 
In order to rebut the presumption of incapacity, it is necessary 
to find that the actor knew the difference between right and wrong 
in regard to the conduct in question. With the increasing trend 
toward the use of juvenile courts, the problem of criminal respon- 
sibility of infants is becoming largely academic.?* While many new 
problems are raised by the new procedure, they are outside the scope 
of this article. 

In the area of mental disease and deficiency, most states follow 
the right and wrong test promulgated in McNaughten’s Case.?* While 
the criticisms of the right and wrong test are numerous, especially 
among psychiatrists, there is little agreement as to the direction in 
which reform should proceed. In the absence of such agreement, the 
right and wrong test, liberally interpreted in the light of well-settled 
medical knowledge, probably is as good as any. In addition, some 
states recognize the irresistible impulse test.*° If capacity for moral 
blameworthiness is a prerequisite to legal guilt, there is no reason 
in logic why both tests should not be recognized, for one is defensive 
because it negatives the ability to distinguish between right and 
wrong while the other is defensive because it negatives the ability 
to act in accordance with insight into the rightness or wrongness of 
the act. But the law often is based upon practical considerations 
rather than on logic. 

While the defense of involuntary intoxication is recognized in dicta, 
the conditions necessary to produce it have been so narrowly restricted 
that one writer has been led to state that “involuntary intoxication 
is simply and completely nonexistent.*? Presumably, if the necessary 





27 On the general topic of infancy as a defense in the criminal law, see Wool- 

roy it on and Mental Infancy in the Criminal Law, 87 U. or Pa. L. Rev. 
9). 

28 In Wisconsin, for example, criminal jurisdiction of courts extends to the 
trial of only such persons as are 16 years of age or over when taken into custody. 
See Wis. Stat. § 48.11 (1951). Consequently, the chances of the defense of in- 
fancy ever being raised in a criminal trial are very remote. 

29On the defense of insanity, see, for example, WeIHOFEN, INSANITY AS A 
DEFENSE IN CRIMINAL Law (1933); HALL, op. cit. supra note 8, at 477-539. 

30 See WEIHOFEN, op. cit. supra note 29, at 44-64. 

31 For a good discussion of the various reasons that have been presented for 
and against the recognition of the defense of irresistible impulse, see Keedy, 
t gaa Impulse as a Defense in the Criminal Law, 100 U. or Pa. L. Rev. 956 

2 HALL, op. cit. supra note 8, at 440. 
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force or fraud could be proved, there would have to be intoxication 
to a degree which renders the actor incapable of distinguishing be- 
tween right and wrong before it would be considered a defense to 
criminal liability. 

When we come to the common-law defenses which were thought 
to negative volition as distinguished from those which were based 
on the notion that they negatived the ability to distinguish between 
right and wrong, we find that the common-law analysis is less precise 
and that a reciassification is necessary. 

Blackstone’s defense of “‘misfortune and chance’’ can be disposed 
of rather summarily. The rule that a person was not liabie for a harm 
caused by misfortune and chance in the doing of a lawful act de- 
veloped as a limitation on strict liability for homicides. As such, it 
amounted to nothing more than a rule that a homicide caused by a 
nonnegligent and otherwise lawful act was not criminal.** When put 
in this form, it becomes clear that the rule has outlived its usefulness. 
Not only is it necessary today to prove negligence in order to impose 
liability for homicide caused by an otherwise lawful act, but in most 
jurisdictions a higher degree of negligence than ordinary negligence 
must be proved. 

The other common-law defenses which were thought to negative 
volition can be divided into two categories. On the one hand, there 
are cases of physical or mental forces which so dominate the situation 
as to exclude any possibility of altering their course. In this category 
might be placed epileptic seizures, somnambulism, perhaps hypnosis, 
and, in those states which recognize the defense, irresistible impulse 
due to mental disease. Neither epilepsy nor somnambulism create 
any difficulties, for in neither situation would there be any difficulty 
in finding that the defendant’s conduct was not voluntary. It is less 
certain that hypnosis would be recognized as a defense.* In any 
event, the only one of these defenses which is raised frequently 
enough to be of any practical importance is irresistible impulse due 
to mental disease. 

The second category would cover cases where physical force or 
human agency limits seriously the freedom of action, but does not 
completely dominate it. Here there are the present-day defenses of 





33 “Homicide per infortunium or misadventure, is where a man, doing a lawful 
act, without any intention of hurt, unfortunately kills another: as where a man 
is at work with a hatchet, and the head thereof flies off and kills a stander-by . . .” 
4 Bu. Comm. *182. See the discussion in the Report or THE New York Law 
Revision Commission 800-803 (1937). 

* Apparently this defense has never been raised. See Stroup, Mens Rea 244 


(1914). 
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necessity, compulsion and coercion,™ self-defense, and authority of 
law. While the original rationalization of these defenses may have 
been based upon the notion that moral culpability was absent in 
the particular situation, today the real basis for the defenses is that 
the conduct is justified because it preserves or has a tendency to 
preserve some greater social value at the expense of a lesser one in a 
situation where both cannot be preserved. While a determination of 
whether one social value is greater than another often involves a 
moral judgment and while in theory at least many of these defenses 
or privileges are dependent for their existence upon the actor’s state 
of mind, it is necessary to limit the scope of this article, and excluding 
this field of privileged conduct seems to be the least arbitrary way 
of doing it. 


Liability for Unintended Consequences of an Unlawful Act 


The notion that general intent was conclusively presumed from 
the fact that the actor voluntarily committed an unlawful act has 
received its greatest attention in the field of homicide. Here the 
conflict between the historical premise which based liability upon 
moral blameworthiness, however slight, and the growing judicial re- 
luctance to impose liability for homicide unless caused by conduct 
known to be dangerous,* has resulted in the maze of confusion which 
surrounds the felony-murder and misdemeanor-manslaughter doc- 
trines today. 

In part the confusion may be attributed to conceptual difficulties. 
Although there is general agreement that the broad doctrine of li- 
ability for unintended consequences of an unlawful act ought to be 
limited, attempts to formulate a clear basis for such limitation have, 
in general, not been successful. This is amply demonstrated by the 
judicial experience with the felony-murder and misdemeanor-man- 
slaughter rules. Here judicial suggestions have been numerous and 
conflicting. 

Stephen assumed, but never fully developed, the notion that the 
application of the felony-murder rule ought to be limited to ‘‘acts 
known to be dangerous to life, and likely in . . . (themselves) . . . to 





% For a good discussion of the present-day status of the defenses of necessity, 
compulsion and coercion, see HALL, op, cit. supra note 8, at 377-427. 

%* “The doctrine has bearing principally in homicide. If an accused killed 
another in the course of the commission of any felony, he was guilty of murder, 
though the killing was not intended. This raised an apparent discrepancy be- 
tween legal and moral - While there is today no clear consistency in court 
decisions on this issue, the tendency is, in sustaining a murder charge, to require 
an act known to be dangerous to life.”’ 

Harno, Some Significant Developments in Criminal Law and Procedure in the 
Last Century, 42 J. Crim. L.* Crimmnoioey 427 (1951). 
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cause death [and] done for the purpose of committing a felony. . . .’’®7 
By analogy the misdemeanor-manslaughter rule should be limited to 
misdemeanors which involve “an obvious risk’’ of personal injury.** 
Here the emphasis is upon the conduct of the actor in the context 
of the particular circumstances of the case. If these theories require 
proof of a subjective realization of the risk created by the conduct, 
then the felony-murder and misdemeanor-manslaughter rules have 
been deprived of real significance since they would require proof of 
recklessness of a nature sufficient in itself to support a homicide 
conviction. Perhaps the risk need not be as great as that which 
would be required if the conduct were otherwise lawful.** If this is 
the basis, it has not been formulated in terms clear enough to be 
workable in the ordinary process of a jury trial. 

Quite a different approach was taken by Holmes.*° He suggested 
that this area of liability might be rationalized on the basis of a 
legislative determination that certain crimes are so dangerous that 
@ person engaging in them will be held responsible for causing death 
entirely apart from any investigation into the circumstances of the 
particular case, and without regard to whether the consequences 
were either foreseen or foreseeable.*! The difficulty is that most states 
have not specified those crimes to which such liability will attach 
and even where certain felonies have been enumerated, no attempt 
has been made to draft those felonies in a way that would confine 
their scope to dangerous conduct. 

Some courts have required that the felony be a violent or atrocious 
one or that the death be the proximate result of the felony.“ Again, 
the difficulty is that most felonies cover conduct which may range 
from the extremely dangerous to that which involves no appreciable 
danger. How great the risk of personal injury must be is generally 
left unanswered. So also is the question of whether the risk of death 
must have been foreseen or foreseeable, although the proximate cause 
limitation would seem to incorporate the requirement of objective 
foreseeability at least. Despite the uncertainty in judicial statement, 





37 Regina v. Serné, 16 Cox Cr. Cas. 311 (1887). 

38 Kenny, OUTLINES OF CRIMINAL Law 136 (15th ed., 1936). 

39 Wechsler & Michael, A Rationale of the Law of Homicide, 37 Cou. L. Rev. 
701, 713 (1937), which contains an excellent discussion of the problems in this 
area. 

40 Hotmgs, THE Common Law 57-59 (1881). 

41 See People v. Cabaltero, 31 Cal. App. 2d 52, 87 P.2d 364 (1939). 

“It is obvious for instance that most statutes on burglary, generally con- 
sidered a dangerous crime, also include relatively minor offenses where the 
danger to life is negligible. 
sa Crum, Causal Relations and the Felony-Murder Rule, 1952 Wasn. U. L.Q. 
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it is probably safe to conclude that the only subjective mental state 
required is that necessary to prove the underlying felony. 

Other courts have limited the broad principle of liability by re- 
quiring that the felony or misdemeanor be malum in se rather than 
malum prohibitum.* Whether this amounts to a requirement that 
the conduct be such that the actor must have known that it was 
immoral and therefore unlawful, or whether it merely means that 
the conduct must be dangerous to life is not always clear. Again 
it is doubtful whether there must be an affirmative showing of any 
subjective mental state in addition to that required for the under- 
lying crime. 

If the judicial opinions demonstrate a failure to adequately for- 
mulate the basis for liability, this failure in no small part may be 
attributed to the statutory framework, within which the courts must 
operate. In many jurisdictions the statutes are based upon the as- 
sumption that all that is required for criminal homicide is that the 
actor was, at the time death was caused, engaged in the commission 
of an unlawful act. The present Wisconsin statutes are a good ex- 
ample. Homicide is defined as the killing of a human being in any 
manner unless the killing is excusable or justifiable.” A killing is 
excusable only if caused by accident or misfortune in the doing of a 
lawful act by lawful means.“ The inference is that a person will be 
criminally responsible for death caused by accident or misfortune in 
the commission of any unlawful act whether it be criminal or tor- 
tious. This conclusion is supported by reference to the affirmative 
statutory statements of liability. Felony-murder is defined as the 
killing of another while in the commission of any felony.‘7 Man- 
slaughter is the killing of another while engaged in the perpetration 
of a misdemeanor,** or in the commission of a trespass or other injury 
to private rights or property.*® 

Taken at their face value these statutes are perfectly consistent 
with the broad principle that the necessary requirement of a criminal 





4 State v. Horton, 139 N.C. 588, 51 S.E. 945 (1905). 

Wis. Start. § 340.01 (1951). 

# Wis. Start. § 340.30 (1951). 

47 Wis. Start. § 340.09 (1951). 

48 Wis. Strat. § 340.10 (1951): ‘The killing of a human being... while... 
engaged in the perpetration of any crime or misdemeanor . . . in cases where such 
killing would be murder at the common law... .” There is reason to believe that 
the draftsmen meant to say “even though it would have been murder at common 
law” it is manslaughter under this statute. The court has construed the statute 
as requiring proof of circumstances which would have made the killing murder 
at common law. State v. Scherr, 243 Wis. 65, 9 N.W.2d 117 (1943). The result 
is an exceedingly confusing limitation upon the scope of the misdemeanor-man- 
slaughter rule. 

4 Wis. Srar. § 340.19 (1951). 
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intent is met by the showing that the person was engaged in the 
commission of an unlawful act at the time the injury was caused. 
Yet, the judicial treatment of the problems of felony-murder and 
misdemeanor-manslaughter afford equally tangible evidence that the 
basis of liability is not so broad. The resulting inconsistency between 
judicial and statutory statement adds to the confusion. The formulat- 
ing of a rational and clear basis for liability thus seems precluded 
until we have at least an express legislative recognition of the prob- 


lem. 
Negligence and Recklessness*° 


Apart from a few jurisdictions, it is generally agreed that some- 
thing more than ordinary negligence™ is required as a basis for crim- 
inal liability.** Having rejected the familiar, if not easy, standard of 
ordinary negligence, the courts faced the problem of whether to 
withdraw to the next clear benchmark and require recklessness which, 
as here used, means a subjective realization of the dangerousness of 
the conduct. The failure, for the most part, to do so leaves the task 
of formulating a standard which is neither entirely a subjective test 
nor the objective test of ordinary care. Conceptually this is as dif- 
ficult as any problem in the criminal law. The result has been con- 
siderable confusion, aggravated unnecessarily by a legislative failure 
to squarely face the problem. 

A longitudinal study of the judicial and legislative fluctuation in 
a single jurisdiction demonstrates the difficult nature of the problem. 
The Wisconsin experience reflects both the conceptual difficulty and 
the carelessness in draftsmanship. To a varying degree, the experience 
here has been reproduced elsewhere. 

The statute on excusable homicide states that a killing is excusable 
‘when committed by accident and misfortune . . . in doing any... 
lawful act by lawful means with usual and ordinary caution... .”’”8 





5° Discussion of these problems has been frequent. Among the most helpful 
are: Hatt, GENERAL PRINCIPLES OF CRIMINAL Law (1947); MorELAND, A Ra- 
TIONALE OF CRIMINAL NEGLIGENCE (1944); Wechsler & Michael, A Rationale 
_ Law of Homicide, 37 Cou. L. Rev. 701 (1937); Perkins, A Rationale of Mens 

, 52 Harv. L. Rev. 905 (1939); Davis, The Development of Negligence as a 
Basis for Liability in Criminal Homicide Cases, 26 Ky. L.J. 209 (1938); Robinson, 
Manslaughter by Motorists, 22 Minn. L. Rev. 755 (1938); Riesenfeld, Negligent 
Homicide—A Study in Statutory Interpretation, 25 Cauir. L. Rev. 1 (1936); 
Reuben, Reckless Driving—Is it a Distinguishable Offense? 41 J. Crim. Law & 
Crimino.Loey 788 (1951). 

51 By the term “ordinary negligence” is meant ‘an act which the actor as a 
reasonable man should realize as involving an unreasonable risk of causing an 
invasion of an interest of another. .. .’”” RESTATEMENT, Torts § 284 (1934). 

52 See MORELAND, op. cit. supra note 50, chapter 3, in which there is a discus- 
sion of cases from those jurisdictions which apply the standard of ordinary 
negligence to criminal cases. 

53 Wis. Start. § 340.30 (1951). 
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This is clearly in accord with the historical notion that, since neg- 
ligence provided the necessary general intent, it was sufficient basis 
for criminal liability. In 1920 a case arose which squarely presented 
the question of the sufficiency of ordinary negligence as a basis for 
criminal liability. The relevant manslaughter statute at that time 
stated: 


Every other killing of a human being by the act, procurement 
or culpable negligence of another, where such killing is not justi- 
fiable or excusable . . . shall be deemed manslaughter... .© 


Since it was clear that the death was caused by the “‘act’’ of the 
defendant and that he had not used ordinary and usual caution, it 
was clear on that basis alone that he was guilty of the crime charged. 
Yet the statute also contained in the disjunctive the term “culpable 
negligence.’’ If death caused by any act is manslaughter, unless ex- 
cusable homicide, why add the clause dealing with culpable neg- 
ligence? If it was to make clear that “‘act’’ included a negligent 
omission then why precede the word ‘‘negligence’’ with the adjective 
“culpable’’? If culpable negligence was meant to be a higher standard 
of liability than ordinary negligence then why except an excusable 
homicide since it is clear that a death caused by culpable negligence 
could not possibly be excusable? Two things are clear: 

1. If the statute was designed to impose liability for death result- 
ing from ordinary negligence, then the inclusion of the word “‘cul- 
pable’’ was unfortunate and could only add to the confusion. 

2. If the purpose of the statute was to set a higher standard of 
liability than ordinary negligence, then the way in which that was 
done was as confusing as any that can be imagined. 

The court decided that the first alternative was the correct one 
and held ordinary negligence to be sufficient. The reluctance in reach- 
ing this result was evident in the opinion which contained this sugges- 
tion to the legislature: 

We have indulged in these comments merely to make it clear 
that we are not heartily in accord with the purport of the man- 
slaughter statute in question, with the thought that at the earliest 
time available such changes be made in the statutes of our state 
by the legislature as will require, in order to convict of man- 
slaughter . . . gross negligence as defined in decisions of this 
court. 


The suggestion was acted upon by the legislature and the statute 
was amended so that presently it reads in part as follows: 


Clemens v. State, 176 Wis. 289, 185 N.W. 209 (1922). 
% Wis. Star. § 4363 (1921). 
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Every other killing of a human being by the act, procurement 
or gross negligence of another, . . . where such killing is not 
justifiable or excusable . . . shall be deemed manslaughter. . . .57 


The method used in amending the statute was unfortunate. Since 
the statute on excusable homicide still reads in terms of usual and 
ordinary caution, and since the manslaughter statute as amended 
still covers a killing caused by any ‘“‘act’’ where such killing is not 
excusable, the plain meaning of the sections would seem to be that 
ordinary negligence is still a sufficient basis for liability. Yet the fact 
that the amendment followed the suggestion of the court, makes 
clear that the intention was to require gross negligence as a basis of 
liability. 

When called upon to interpret the phrase “gross negligence,’’ the 
court held®* that it is not inadvertence alone, but rather that it 
requires at least some subjective realization on the part of the de- 
fendant. The assumption is that the rejection of ordinary negligence 
left, as the other possibility, the requirement of a subjective mental 
state as a basis for criminal liability. 

The legislature, apparently concerned about the difficulty in con- 
vincing juries of the presence of subjective realization, particularly 
in cases involving motorists, enacted a statute entitled ‘Negligent 
Homicide’’®* which was designed to strike a compromise between 
ordinary negligence and the subjective requirement of gross negli- 
gence. The statute incorporates the phrase “‘high degree of negligence’’ 
which, as interpreted, involves the objective standard of ordinary 
negligence but requires that a more serious risk be created. It is 
conduct that not only creates an unreasonable risk of bodily harm 
to another, but also involves a high degree of probability that sub- 
stantial harm will result to such other person. 

* Of interest here, is the interplay between the court and the leg- 
islature, both striving for an acceptable basis for liability. At the 
outset there is the court’s determination that ordinary negligence is 
too harsh a standard and therefore the suggestion that a subjective 
mental state be required. This is followed by a legislative determina- 
tion that, at least as to automobiles, the objective standard is the 
proper one. It is of course important to emphasize that such liability 
is narrowly confined. This does not, however, cast doubt upon the 





5 Clemens v. State, 176 Wis. 289, 312, 185 N.W. 209, 217 (1922). 


§7 Wis. Strat. § 340.26 (1951). 

58 Bussard v. State, 233 Wis. 11, 288 N.W. 187 (1939). For an excellent dis- 
cussion of the case see Gausewitz, Criminal Law and Procedure, 1941 Wis. L. 
Rev. 25, 27. 

6° Wis. Stat. § 340.271(2) (1951). 
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fact that there is an area in which criminal responsi ility is pred- 
icated upon an entirely objective basis without the requirement of 
proof of any mental state.® 

When we turn to a comparison between jurisdictions, we find little 
basis for generalization. The inconsistent use of terminology neces- 
sitates a study in each jurisdiction to determine the meaning which 
has been given to the phrase used in a particular statute. In general, 
we can expect to find each court striving, without much guidance 
from the legislature, to find an acceptable middle ground between 
ordinary negligence on the one hand, and a complete subjective 
realization of the danger on the other. 

Suppose a statute uses the term “‘criminal negligence,’ “wilful or 
wanton negligence,” “reckless disregard,” “wilful and wanton disre- 
gard”’ or “‘conscious disregard’’? The connotation of most of these is 
that a person aware of the likelihood of injury to another, deliber- 
ately chooses to run the risk. Though this would be a logical deduc- 
tion, it is unfortunately also an oversimplification. Even if we can 
conclude that they all probably require subjective realization, there 
is still the problem of determining what it is that must be realized. 
Once again the difficulties can best be illustrated by reference to 
cases, this time affording basis for comparison between jurisdictions. 

In the Wisconsin case, Bussard v. State,’ the defendant pulled 
away from a stop sign and struck and killed a man who was pushing 
a stalled car on a well lighted portion of the highway. It appeared 
that the defendant was talking to a companion and didn’t see the 
car in front of him until an instant before the collision. The defend- 
ant was convicted of causing the death of another by gross negligence. 
In reversing the conviction, the court stated: 


His failure to make any observation during the time it took 
him to travel approximately four hundred feet indicates quite 
strongly that the defendant was negligent in a high degree. 
However, we find no evidence of wantonness or wilfulness. . . . 
His conduct after the collision was that of one conscious of the 
character and seriousness of his negligent act. There was nothing 
of bravado or disregard of his duty in any other respect than that 
he failed to observe the conditions in front of him. Gross neg- 
ligence, . . . cannot rest on inadvertence. There must be some- 
thing in the conduct of the actor that shows wantonness, reck- 
lessness or wilfulness.® 


It seems clear that the court is here stating that a mental state 





6° See Wechsler & Michael, op. cit. supra note 50, at 746 et. seq. for a discussion 
of the problems involved in defining a proper objective aendaal 

61 See note 58 supra. 

* 233 Wis. 11, 15, 288 N.W. 187, 189 (1939). 
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is required and that it must at least consist of a subjective realization 
of something. But to go further and attempt to say exactly what 
must be realized would be mere speculation. What must the actor 
realize? In another case® the court defined gross negligence as actual 
or constructive intent to injure. To require an actual intent to injure 
in this case would be tantamount to requiring proof of an intentional 
killing. To say that there must be constructive intent to injure sheds 
little or no light on the question. Suppose that there was proof that 
the defendant had seen the car, thought that he could turn and avoid 
hitting it, but was prevented from doing so by an obstacle which he 
had not previously seen. Would his awareness of the situation have 
been enough? Is it enough that he was aware of the situation and, 
being aware of it should have realized, even though he didn’t, that 
he was likely to kill somebody? Or must the state prove that the 
defendant actually realized that he was likely to kill somebody? 

In Commonwealth v. Welansky,“ the famous Coconut Grove case 
in Massachusetts, the court faced the problem squarely. The statute 
under which the defendant was prosecuted required proof of ‘‘wanton 
and reckless conduct.’’ The trial judge instructed the jury in the 
following manner: 

If the grave danger was in fact realized by the defendant, his 
subsequent voluntary act or omission which caused the harm 
amounts to wanton or reckless conduct. . . . But even if a par- 
ticular defendant is so stupid [or] so heedless . . . that in fact 
he did not realize the grave danger, he cannot escape the im- 
putation of wanton or reckless conduct in his dangerous act or 
omission, if an ordinary moral man under the same circum- 
stances would have realized the gravity of the danger. A man 
may be reckless within the meaning of the law although he 
himself thought he was careful. 


In sustaining the conviction the court remarked that ‘‘to define 
wanton or reckless conduct so as to distinguish it clearly from negli- 
gence .. . is not easy.’’ That is apparent from the instruction of the 
trial judge which comes perilously close in places to stating a com- 
pletely objective test. That some mental state must be proved, how- 
ever, was emphasized by the supreme court: 

The standard of wanton or reckless conduct is at once sub- 
jective and objective. . . . Knowing facts that would cause a 
reasonable man to know danger is equivalent to knowing the 
danger. 





3 State ez rel. Zent v. Yanny, 244 Wis. 342, 12 N.W.2d 45 (1943). 
* 316 Mass. 383, 55 N.E.2d 902 (1944). 
% Td. at 398, 55 N.E.2d at 910 (1944). 
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This is a determination by the court that all that is required is 
proof that the defendant was aware of the situation. Being aware 
of the situation, he will be held to the exercise of that judgment 
which can be expected of a man of ordinary care. His failure to 
appreciate the danger is no excuse. 

The final case is the recent one, State v. Gooze, decided by the 
New Jersey court in 1951. The defendant suffered from a disease 
known as “‘Meniere’s Syndrome’’ which caused him to “black out’’ 
periodically. He had taken treatment for the disease and had not 
suffered an attack for months, although he had been warned by his 
physician that he was not cured and therefore that he should not 
drive an automobile without someone being with him. The defendant 
did drive alone, suffered an attack and as a result struck and killed 
a person. He was prosecuted under a statute which states: 


Any person who shall cause the death of another by driving 
any vehicle carelessly and heedlessly in wilful or wanton dis- 
regard of the rights or safety of others shall be guilty of a mis- 
demeanor. 


In sustaining a conviction the court quoted with approval an 
earlier case which stated: 


To establish a wilful or wanton injury it is necessary to show 
that one with knowledge of existing conditions, and conscious 
from such knowledge that injury will likely or probably result 
from his conduct, and with reckless indifference to the conse- 
quences, consciously and intentionally does some wrongful act 
or omits to discharge some duty which produces the injurious 
result.®7 


Whether the facts met the test or not is not of primary concern 
here. Of importance is the fact that the statement referred to re- 
quires not only a knowledge of the situation but also an appreciation 
of the danger and willingness to continue despite the knowledge of 
danger to others. 

Extended reference has been made to these three cases in order 
to illustrate that there are several distinct bases upon which liability 
may rest. 1. It may be sufficient that the actor should have realized 
that his act created an unreasonable risk of some harm to another. 
This is ordinary negligence, which is completely objective, and has 
generally been held to be insufficient for purposes of criminal liabil- 
ity. 2. It may be sufficient that the actor should have realized that 
his act creates, not only unreasonable risk, but also a substantial 





% 14 N.J. Super. 277, 81 A.2d 811 (1951). 
* Td. at 280, 81 A.2d at 813 (1951). 
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probability that serious harm will result. This is an objective stand- 
ard which differs from ordinary negligence to the extent that the 
risk created is more serious. 3. The state may be required to show 
that the actor was aware of the circumstances, and being aware of 
the circumstances should have realized that his act created a serious 
risk. 4. Finally, the state may be required to show that the actor 
was aware, not only of the circumstances, but also of the fact that 
his act created a serious risk of harm to another. 

Seldom is there any clear indication on the face of a statute as to 
which of these bases is intended. The lack of clarity at the present 
time is amply demonstrated by the fact that “gross negligence’ in 
Wisconsin is equivalent to ‘wanton or reckless’ conduct in Mass- 
achusetts; ‘“‘wanton or reckless’’ conduct in Massachusetts apparently 
means something quite different than “wilful and wanton’’ conduct 
in New Jersey; ‘‘culpable negligence,”’ “high degree of negligence,’’ 
and “gross negligence’ may all mean the same thing, or may mean 
three distinct things depending upon the jurisdiction chosen as 
the basis for comparison. 


Specific Intent 


In addition to the voluntary doing of the prohibited act and the 
capacity to understand that the act is wrong which has been termed 
general intent, some crimes such as burglary and larceny early de- 
veloped the requirement of proof of an additional mental element 
for conviction. While the term originally developed to distinguish 
the special element required for some crimes from the general mental 
element required for all crimes, the term “specific intent’’ itself has 
acquired several different meanings. Some courts and writers appar- 
ently would limit the term to mental elements expressed in terms of 
the phrase “with intent to,” e.g., burglary (with intent to steal or 
commit a felony) and larceny (with intent to steal).** This in effect 
makes a distinction between those crimes where the foreseen con- 
sequences must occur and those where they must be foreseen but 
need not occur..Others use “specific intent’’ as the equivalent of in- 
tention, that is, foresight of consequences, regardless of whether or 
not those consequences must occur, and this seems to be the most 
useful definition of the term. 

Unlike general intent the primary difficulties in specific intent are 
not conceptual but are difficulties caused by statutes which inade- 
quately express the mental element required for the particular crime. 





68 See the discussion of the meaning of specific intent in Perkins, A Rationale 
of Mens Rea, 52 Harv. L. Rev. 905, 924 (1939). 
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For an illustration we may refer again to the statute involved in the 
Morissette case. 


Whoever embezzles, steals, purloins, or knowingly converts 
to his use or the use of another, or without authority, sells, 
conveys or disposes of any record, voucher, money, or thing of 
value of the United States or of any department or agency 
thereof, or any property made or being made under contract for 
the United States or any department or agency thereof... 
(shall be fined, etc.). 


What does the statute mean? Eitker it lumps several crimes to- 
gether in a very confusing manner, or it defines one or two crimes 
with excessive and confusing verbosity. Assume for the time being 
that it attempts to state several different crimes: 1. Embezzling any 
record, voucher, money, etc.; 2. stealing any record, voucher, money, 
etc.; 3. purloining any record, voucher, money, etc.; 4. knowingly 
converting to his use or the use of another any record, voucher, 
money, etc.; and 5. without authority, selling, conveying, or dispos- 
ing of any record, voucher, money, etc. 

‘“‘Embezzles’’ perhaps does not cause much difficulty. It has ac- 
quired a fairly definite meaning. The same can be said for “steals.” 
It probably refers to common-law larceny. The fact that it is not 
possible to determine what mental state these crimes require with- 
out a search in the case law or treatises we will ignore for the moment. 
“Purloins’”’ creates considerably more difficulty. As far as we know, 
there is not even any common-law crime to revert to for information 
in this case. The dictionary meaning is “to appropriate wrongfully.” 
Is it then synonymous with larceny, narrower than larceny, or broader 
than larceny? ‘“‘Knowingly converts’’ was the phrase causing the dif- 
ficulty in the Morissette case. Here again we have no common-law 
crime upon which to draw for information. The idea behind the 
phrase may have been to incorporate the tort of conversion, adding 
to it the mental element of doing it “knowingly.’’ Since conversion 
as a tort can be based only upon intentional conduct, but mistake 
of law or fact as to legal rights involved is no defense, it might be 
logically assumed that “‘knowingly’’ was intended to make mistake 
as to a person’s legal rights in the property a defense, thus putting 
conversion into the same category as larceny as far as mental state 
is concerned. This in effect was the conclusion of the Morissette case. 
As to the last part of the statute, 7.e., “without authority, selling, 
conveying,”’ etc., it also would seem to be a form of conversion, but 
no mental state is required if the statute is interpreted literally. In 
light of the Morissette decision, it probably is safe to assume that 
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the requirement of intent will be read into the statutory language 
if a case arises, but the fact nevertheless remains that the statute 
by itself is ambiguous as to a point on which it ought to be clear. 

Let us take another illustration. Suppose, for example, that a stat- 
ute provides that “‘any person who shall wilfully . . . destroy, remove, 
throw down or injure any fence, hedge or wall enclosing any orchard, 
pasture, meadow, garden or any field whatever on land belonging to 
or lawfully occupied by another . . . shall be punished. . . .’”®* What 
does the term “wilfully’’ mean when used in this context? The term 
has at various times been given at least half a dozen different meanings.”° 
Thus, it has been held that ‘wilfully’? means intentionally as dis- 
tinguished from accidentally; it has been said that it means con- 
sciously but not necessarily intentionally; it has been said that it 
implies a bad purpose or malice; it has been held to mean a reckless 
disregard for the right of others; it has been held to mean without 
justifiable excuse, and various other meanings have been given the 
word.” An examination of some of these cases, however, would show 
that the crux of the problem is the context in which the word is used. 
What does the word “wilfully”? modify in the context in which it is 
used? In the statute set out above, does it modify only the verbs 
“destroy, remove, throw down or injure’’ or does it modify every- 
thing that follows? If the former, the statute would require simply 
that the acts of destruction must be intentional as distinguished 
from negligent or accidental; if the latter, it means that there must 
also be proof of knowledge of certain facts such as the property 
being on the land of another, and a mistake which negatives such 
knowledge would be a defense. It is not inconceivable that a court 
might reach some result in between those two extremes, e.g., that 
the acts of destruction must be intentional but that reasonable 
grounds to believe rather than actual knowledge that the things 
destroyed are on another’s land is sufficient to bring the actor’s con- 
duct within the statutory prohibition. 

One more example may be helpful. Suppose a statute sets up a 
certain standard of conduct and then provides that “‘whoever wil- 
fully violates any of the provisions of this section shall be punished 
...~.” Suppose then that a person pleads ignorance of the statute or 





* This or is taken from Wis. Star. § 343.44 (1951). For ambiguities in 
this statute other than those discussed in this article, see State v. Carroll, 239 


Wis. 625, 2 N.W.2d 211 (1942). 

7° See United States v. Murdock, 290 U.S. 389 (1933). 

7 Volume 45 of Words & Phrases, counting pocket supplement, contains 72 
pages of excerpts from cases which have discussed the meaning of the word 
— This would seem to be some indication of the importance of the 
problem. 
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that he in good faith acted upon the erroneous advice of counsel. 
Would this be a defense in face of the common assertion that mistake 
of law is no defense? There are cases which have so held,”? and that 
would seem to be the common sense interpretation of such a statute. 
All this simply points up the need for carefully considering the par- 
ticular mental element desired for a crime and expressing it appro- 
priately in legislation. 

Not only is little thought given by draftsmen to the structure of 
a statute in relation to the words signifying the requirement of a 
mental element, but the words themselves often are chosen merely 
because of habit or because they seem to sound good or because the 
draftsman is not certain what area of conduct he wants to cover so 
he inserts a “‘weasel word.’’ ““Maliciously,’’ for example, hardly ever 
means what it seems to say, 7.e., spite or ill-will, yet it continues to 
clutter up many penal statutes, and once in a while, adding to the 
confusion, it is held to mean malice, spite, or ill-will toward the in- 
jured party.” ‘‘Wantonly”’ is subject to much the same criticism as 
“‘maliciously.’’ 

Many of the difficulties with specific criminal intent are brought 
to light when the defendant claims he was mistaken, either as to the 
facts or the law. There is of course no saving power in mistake it- 
self, but the mistake must be such as will negative a state of mind 
essential for the crime. The basic question therefore is: What state 
of mind must the state prove in order to convict for the crime in 
question? Unfortunately, as we have seen, that question frequently 
is not answered by the statute defining the crime with the degree of 
clarity which is desirable. Perhaps the biggest difficulty with mistake 
of fact, however, is the failure to distinguish between the crime 
itself and affirmative defenses to the crime which are based on priv- 
ilege. For example, .A intentionally kills B and he admits it, but he 
asserts that he honestly believed, although mistakenly, that B was 
trying to kill him and that he thought it was necessary to kill B in 
order to save his own life. Since it is well settled that the privilege 
of self-defense must be based either on actual facts or on a reasonable 
belief in the existence of such facts, it is common in a case like this 
to focus attention upon the reasonableness of the mistake. Hence, 
it is commonly asserted that a mistake of fact in order to be a defense 





7 See Manufacturers Trust Co. v. Arvin Chemists, 60 N.Y.S. 2d 504 (1946); 
People v. Player, 309 Ill. App. 435, 32 N.E.2d 932 (1941); City of Baird v. West 
Texas Utilities Co., 145 S.W.2d 965 (1940). It should be pointed out that most 
of the cases where “wilfully” is held to require intent to violate the law are 
regulatory provisions generally carrying light penalties. 

73 See PERKINS, op. cit. supra note 68, at 915-917. 
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must not only be honest but reasonable. This is unfortunate, for it 
is clear that outside of the field of privilege, such as self-defense and 
arrest, the cases do not support this assertion.” 

In regard to mistake of law, the biggest difficulty appears to arise 
because of the maxim that ignorance of law excuses no one. The 
biggest exception to this rule occurs where a knowledge of some law 
is made an essential element of a crime. In such a case, it is obvious 
that any mistake which will negative the knowledge of such law 
must necessarily be a defense. Thus, if it is made a crime to intention- 
ally enter another’s land without his consent, it is clear (assuming 
that “intentionally’’ modifies the whole phrase) that if the actor 
honestly believes the land to be his own, he is not guilty even though 
his erroneous conclusion may have resulted from a mistake as to the 
law of property. And while a mistake of penal law usually is not a 
defense, it is because knowledge of the penal law usually is not gen- 
erally an essential element of the crime. Thus, it can generally be 
said that if mistake of law negatives a specific mental element es- 
sential for the particular crime, it is a defense, while if it does not, 





™ We have examined the cases cited by various authors to support state- 
ments to the effect that the mistake must be a reasonable one. The following 
cases which have been cited to support that point all involve self-defense: Hale 
v. Commonwealth, 165 Va. 808, 183 S.E. 180 (1936); State v. Rhone, 223 Iowa 
1221, 275 N.W. 109 (1937); Shorter v. People, 2 N.Y. 193 (1849); State v. Nash, 
88 N.C. 618 (1883); State v. Cook, 78 S.C. 253, 59 S.E. 862 (1907); State v. 
Thornhill, 188 La. 762, 178 So. 343 (1938); Commonwealth v. Colandro, 231 Pa. 
343, 80 Atl. 571 (1911); Steinmeyer v. People, 95 Ill. 383 (1880). The following 
cases involve another privilege situation, the privilege to arrest for crime: Com- 
monwealth v. Presby, 14 Gray (80 Mass.) 65 (1859); Commonwealth v. Power, 
7 Met. (48 Mass.) 596 (1844). The following cases in which there is language to 
the effect that a mistake must be reasonable in order to be a defense all are early 
cases which involve illegal] sales of liquor to minors, a situation in which strict 
liability currently is imposed: Mulreed v. State, 107 Ind. 62 (1886); Goetz v. 
State, 41 Ind. 162 (1872); Rineman v. State, 24 Ind. 80 (1865); People v. Welch, 
71 Mich. 548 (1888). It should be noted that the Indiana cases involved a statute 
which on its face imposed no requirement of a mental element. The Michigan 
case involved a statute requiring intent to violate the law, and it appears that 
an honest belief that the person was over 21 would have been a defense, the 
court merely emphasizing the difficulty of proving the honest belief without its 
also being a reasonable belief. The cases of Dotsom v. State, 62 Ala. 141 (1878) 
(bigamy); Gordon v. State, 52 Ala. 308 (1875) (illegal voting); and Stern v. 
State, 53 Ga. 229 (1874) (allowing minor to play billiards) could perhaps be con- 
strued to hold that the mistake must be reasonable, but the force of these cases 
is weakened by the fact that it is not entirely clear that the court was talking 
about the reasonableness of the mistake as distinguished from its honesty and, 
furthermore, the statutes involved did not on their face require proof of any 
mental element. The statement in Marmont v. State, 48 Ind. 21, 31 (1874) to 
the effect that the mistake must be reasonable is dictum. It is perhaps significant 
to note that in Texas where it is provided by statute that a mistake of fact is a 
defense to crime only if the mistake is reasonable, it has been held that the 
statute does not apply to larceny, a crime requiring “specific intent,’’ even 
though the statute itself contains no such exception. See Green v. State, 221 
8.W.2d 612 (1949). 
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it is not a defense.”*> The only well-recognized exception to the rule 
that mistake of law is not a defense unless it negatives a mental 
element required for the crime is the rule that a mistaken belief in 
the unconstitutionality of a penal statute will be a defense if such 
belief is based upon a decision of the highest court in the state.” 
We have seen that voluntary intoxication was not permitted as a 
defense to general intent or moral blameworthiness, because a person 
who voluntarily became intoxicated was considered morally blame- 
worthy simply for that reason and hence must assume responsibility 
for any misconduct he may have engaged in while intoxicated. It is 
now well-recognized, however, that voluntary intoxication is a de- 
fense ‘f it negatives the “‘specific intent’’ required for a crime.”” There 
is nothing startling about this doctrine. In fact, it would be a start- 
ling doctrine which held that something which negatives a mental 
element required for a crime is not a defense to that crime. The 
questionable part of the doctrine concerning intoxication as a defense 
is its factual basis. It is questionable whether intoxication very often 
operates in a manner so as to render a person incapable of forming 
a particular intent. It would rather seem to have the opposite tend- 
ency in that it relaxes the normal inhibitions against wrongdoing. 
In any event, the notion that intoxication will negative specific in- 
tent is well established, and finds its most frequent application in 
murder cases where the problem is handed to the jury under an 
apparently automatic formula to the effect that if, because of intoxi- 
cation, the jury thinks that the defendant might not have the intent 
necessary for first-degree murder, then it should find him guilty of 
second-degree murder, or, in some states, manslaughter.”® 


Strict liability 
We have seen that part of the difficulty in the Morissette case 
stemmed from reliance (at least by the Court of Appeals) upon a 


group of cases in which the failure by the legislature to impose any 
requirement of intent was taken to mean that no intent need be 





% There are several good discussions of mistake of law available: HALL, GEen- 
ERAL PRINCIPLES OF CRIMINAL Law 343-376 (1947); L. Hall & Seligman, Mis- 
take of Law and Mens Rea, 8 U. or Cut. L. Rev. 641 (1941); Perkins, Ignorance 
and Mistake in Criminal Law, 88 U. or Pa. L. Rev. 35, 36-54 (1939); Stumberg, 
Mistake of Law in Texas Criminal Cases, 15 Tex. L. Rev. 287 (1937); Keedy, 
Ignorance and Mistake in the Criminal Law, 22 Harv. L. Rev. 75, 88-96 (1908). 

% There may be a tendency to extend this rule to reliance upon decisions of 
lower courts. See Wilson v. Goodin, 291 Ky. 144, 163 S.W.2d 309 (1942). 

77 For a good discussion of the defense of intoxication, see HALL, op. cit. supra 
note 75, at 427-476. 

78 Notes, 8 A.L.R. 1052 (1920); 12 A.L.R. 861, 879-893 (1921); 79 A.L.R. 
897, 903-906 (1932). 
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proved. Since there are other crimes such as the one involved in the 
Morissette case which are held to require criminal intent even though 
no such requirement is apparent from the language of the statute 
defining the crime, it is clear that this poses an additional problem 
of statutory construction. How can these strict liability crimes be 
distinguished from those requiring proof of a mental element? Sev- 
eral tests have been suggested. Perhaps the one most frequently 
suggested is the determination of whether the crime is ‘‘malum in se’’ 
or “malum prohibitum.’’ Others seem to think it depends on whether 
the crime is a common-law crime or a statutory one. The size of the 
possible penalty also has been suggested as a test.’ Since most of 
these offenses are of relatively recent origin, having resulted from 
the need for social regulation brought about by the industrial revolu- 
tion, they usually, can be recognized by their regulatory character. 
It has been pointed out that most of them fall into one or the other 
of the following categories:*° 1. illegal sales of intoxicating liquor; 
2. sales of impure or adulterated food or drugs; 3. sales of misbranded 
articles; 4. violations of anti-narcotic acts; 5. criminal nuisances; 6. 
violations of traffic regulations; 7. violations of motor-vehicle laws; 
and 8. violations of general police regulations, passed for the safety, 
health, or well-being of the community. If these categories could be 
depended on as being the exclusive ones where strict liability is 
imposed, the problem would be simplified considerably, but they can- 
not. The tendency is to every now and then extend strict liability 
to much more serious crimes. Thus, strict liability is quite frequently 
imposed for sex crimes committed against persons below a certain 
age, for adultery, and for bigamy.* 

Another interesting problem, though perhaps more academic than 
practical, is whether defenses such as infancy and insanity and 
whether the rule that every crime must be based upon the “‘act’’ of 
the defendant apply to crimes imposing strict liability.** Since these 
crimes are not based upon any notion of moral blameworthiness, it 
might well be argued that these defenses which historically can be 
shown to have developed because they negative moral blameworthi- 
ness do not apply. On the other hand, it could be argued that the 
modern function of these defenses is to provide certain minimum 





79 See the discussion in Sayre, Public Welfare Offenses, 33 Cox. L. Rev. 55, 
70-72 (1933); Notes, 18 Tex. L. Rev. 86 (1939); 2 Mo. L. Rev. 225 (1937); 12 
Iowa L. Rev. 407 (1927). 

80 Sayre, op. cit. supra note 79, at 73. 

81 See Sayre, cit. supra a 79, at 73-75; Trowbridge, Criminal Intent and 
Bigamy, 7 Cat. 2. Rev. 1 (1918) 


82 Sayre, op. cit. supra note 79, ‘at 75-78. 














July] THE MENTAL ELEMENT IN CRIME 671 


safeguards for the defendant, and that where strict liability is im- 
posed, it is even more important to keep these safeguards intact than 
in crimes which require proof of a mental element. 


SUGGESTIONS FOR IMPROVEMENT 


The preceding discussion of the mental element in crime discloses 
a picture of considerable confusion. In part the confusion may be 
attributed to conceptual difficulties which, though they can be min- 
imized, cannot be eliminated. In large part, the confusion results 
from an almost complete legislative neglect of the problem. It is 
with this latter aspect that we are primarily concerned. There is a 
need for clarification of specific rules such as criminal negligence and 
liability for unintended consequences of an unlawful act. There is 
the further need for a comprehensive treatment of the mental element 
in general, including defenses as well as affirmative aspects and the 
relation of the one to the other. This is a task for the legislature. 
The courts are not designed to handle a problem of such broad scope. 
The United States Supreme Court probably comes as close to being 
a law making body as any court in the country, yet it is obvious, for 
example, that even the generally excellent discussion of criminal in- 
tent in the Morissette case clarifies the law in only a very narrow 
area, and at the most, makes possible an educated guess in a slightly 
broader area. 


Defenses which negative moral blameworthiness 


A proper legislative statement of defenses based upon the notion 
that they negative a morally blameworthy state of mind is a pre- 
requisite to the elimination of the fiction of general intent, and the 
elimination of that fiction is an essential step if clarification of the 
law relating to mental state in crime is to be achieved. 

The defenses of infancy and insanity and, perhaps, involuntary 
intoxication are important enough so that they ought to be set forth 
in the statutes and defined in as precise terms as practicable. If 
irresistible impulse due to mental disease is to be recognized as a 
defense, it also is important enough to merit treatment in the stat- 
utes. All these defenses which it is the policy of the particular juris- 
diction to recognize should be stated in the statutes as affirmative 
defenses to crime. 

As to defenses, other than irresistible impulse, which are based 
upon the notion that they negative volition, it is questionable whether 
they are of sufficient practical importance to be given status as spe- 
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cific affirmative defenses. A general requirement of volition® as an 
affirmative element of crime would seem to be sufficient. 

Once the law relating to volition and the ability to distinguish be- 
tween right and wrong has thus been taken care of by express stat- 
utory provisions, a large step will have been taken toward elimina- 
tion of the common-law fiction of general criminal intent. The process 
can be completed by proper legislative handling of the law relating 
to liability for accidental consequences of an unlawful act and the 
law relating to recklessness and negligence. 


Liability for Unintended Consequences of an Unlawful Act 


The problem is this: When is a person to be held for consequences 
caused during the commission of an unlawful act in the absence of a 
showing either that he intended the consequences, was criminally 
negligent or reckless, or that the crime is one based upon strict li- 
ability? No one will deny that the answer is shrouded in confusion. 
Much of the confusion may be attributed to the almost complete 
legislative neglect of the problem. Within the field of homicide we 
find extremely broad and unrealistic statutory statements of the 
basis of liability. Outside the field of homicide, there is a lack of 
statutory definition with the result that we are left to conjecture 
based upon a relatively few judicial opinions. If the fiction of general 
intent still confronts us it is due, in no small part, to the failure to 
adequately formulate the basis of liability in this area. The need for 
clarification is urgent and it is great. 

There is involved a broad policy question with which we are not 
primarily concerned. Should the doctrine of liability for consequences 
accidentally caused during the commission of an unlawful act be 
retained at all? It is sufficient here to point out that if abolition is 
found to be desirable, the change should not be limited to a repeal 





8 “Volition” is of course used here in its narrowest sense, but even so, for 
legislative purposes some qualification must be placed upon a general statement 
that all crimes must be based upon voluntary conduct. Special consideration 
must be given to crimes of omission, to crimes based upon negligence, and to 
public welfare offenses. In regard to public welfare offenses, the problem is 
rather a problem in vicarious responsibility for the voluntary conduct of another 
than a problem in responsibility for one’s own involuntary conduct. For a dis- 
cussion of some of the cases which have imposed criminal liability even though 
it was beyond the power of such person to prevent the prohibited event from 
occurring, see Laylin & Tuttle, Due Process and Punishment, 20 Micu. L. Rev. 
614 (1922), especially the footnotes. This article makes a cogent argument 
to the effect that it is a violation of the due process clause of the federal constitu- 
tion to impose punishment on a person in a situation where the standard of 
diligence established is outside the bounds of human possibility. For a recent 
examination of the problem of the constitutionality of statutes which eliminate 
the requirement of a mental element, see Comment, Constitutionality of Criminal 
Statutes Containing no Requirement of Mens Rea, 24 Inv. L.J. 89 (1948). 
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of the felony-murder, misdemeanor-manslaughter and allied statutes. 
It should also include, in statutory form, an express statement that 
there shall be no liability for unintended consequences in the absence 
of a showing of intent, negligence, or recklessness except in regard 
to the strict liability crimes. In so doing the fiction of general intent 
can be completely discarded and with it all of the confusion which 
it has caused. 

If the principle of liability for consequences accidentally caused 
during the commission of an unlawful act is retained, or modified and 
retained, the opportunity for clarification is equally great. There are 
several aspects of the problem: 

1. Most of the judicial experience has been in the field of homicide. 
It would seem that the application of the principle could well be 
confined to this area. If so, much would be gained by an express 
statement to that effect. We then could at least narrow the area of 
difficulty to the felony-murder and misdemeanor-manslaughter doc- 
trines and no longer be concerned with general intent as a problem 
apart from those doctrines. 

2. As to the felony-murder and misdemeanor-manslaughter doc- 
trines, there ought to be an express statement as to those felonies or 
misdemeanors to which they apply. Although it is not easy to draw 
a line between those felonies or misdemeanors which are dangerous 
to life and those which are not, the confusion which has resulted from 
the legislative failure to do so in the past, clearly demonstrates the 
desirability of making that choice and clearly stating it. To do so 
would at least lend validity to Holmes’ argument that it is sound 
policy for a legislature to impose drastic penalties on criminal activity 
which experience demonstrates to carry a high degree of risk to 
human life. 

3. Having specified the crimes to which the doctrine applies, then 
it ought to be decided whether liability is to attach for any death no 
matter how caused. If liability is imposed for death no matter how 
caused, then that ought to be clearly stated. If, on the other hand, 
it is found to be desirable to limit liability to homicide caused under 
certain circumstances, then those circumstances ought to be formu- 
lated, difficult though that may be to do. Certainly clarity is sacri- 
ficed by shifting the burden to the courts under the guise of a proxi- 
mate cause limitation. 


Negligence and Recklessness 


To formulate a statutory definition of either negligence or reck- 
lessness for the purpose of criminal liability is not easy. The con- 
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ceptual difficulty inherent in the problem, makes clear and concise 
statutory formulation, insofar as that is possible, more important 
in this area than in any other. The present confusion resulting from 
the inconsistent use of terminology in the statutes alone warrants 
revision. But much more than that can be accomplished. 

Preliminary to statutory formulation, there should be a policy 
determination of whether liability is to be objective or subjective. 
More likely the problem will be to decide which crimes should in- 
volve an objective test and which should require a subjective state 
of mind. Having made that decision, the basis chosen should be 
stated as clearly as possible. There are several aspects of the problem: 

1. If the basis of liability is to be objective, it is not sufficient to 
phrase the standard in terms of “negligence’’ modified by an epithet 
which serves to put people on warning that ordinary negligence is 
not sufficient. To stop there would still leave the question of whether 
liability is to be objective or subjective. Judicial decisions on the 
meaning of the term negligence, modified or not, are as conflicting as 
they are numerous. The fact that liability is objective ought clearly 
to be stated. The tort law affords plenty of terminology. A standard 
phrased in terms of “should realize’? would not be ambiguous. In 
addition, there are other problems not relating, in theory, to mental 
state, which should not be neglected. How great must the risk created 
be? If the risk must be greater than that necessary for tort liability, 
the statute should so indicate. Is it sufficient that the risk is to some 
interest of another or must the risk be of death or great bodily harm? 
If the latter, that ought to be stated. In so doing, it will probably 
develop that the type of risk may well differ depending upon the 
crime in question. In negligent operation of a motor vehicle, the risk 
perhaps should be of death or serious bodily harm; in negligent han- 
dling of fire, perhaps a risk of serious property damage ought to be 
sufficient. 

2. In those crimes where a subjective mental state is required, 
that mental state ought to be clearly defined. It is not enough to use 
terms like “wilful and wanton.’’ “Wilful” cannot mean what it 
seems to or the crime would be based upon intent. ‘‘Wanton’’ leaves 
much room for doubt. It may be decided that liability for certain 
consequences will result if the actor was aware of the circumstances 
which existed at the time he committed his dangerous act, even 
though he did not appreciate that he was creating a danger to others. 
If so, there is no reason why that cannot be clearly stated in statutory 
form. On the other hand, it may be decided that liability should not 
result unless the actor was aware of the fact that he was creating a 
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risk to the safety of others. If so, that should be stated. There are 
bound to be difficulties. What about the person who is not aware of 
the danger because he is intoxicated? Perhaps the state should be 
required to show that, at the time he became intoxicated, he knew 
that he was going to engage in an activity that would be dangerous 
to others. Other solutions may occur to the reader. The point that 
should be emphasized is, not that the problems are easy, but rather 
that, difficult though they are, much will be gained if the legislature 
faces them, makes a decision, and expresses that choice as clearly as 
possible. To pass the problem on to the courts under a catch phrase 
such as “wilful and wanton”’ makes the problem no easier and a lot 
more confusing. 


Specific Intent 


This is an area where a good restatement of the law in statutory 
form can achieve a major clarification. Exactly what form that re- 
statement should take will depend to some extent upon the conditions 
in a particular jurisdiction, but there are several problems to be 
kept in mind. Among these are: 

1. How can crimes which require proof of intent be recognized? 

2. What does intent mean? 

3. Exactly what is it that must be intended? 

The first question should be relatively simple to answer. There 
ought to be some general provision to the effect that certain terms 
are used to express the requirement of intent and that unless those 
terms are present in a particular section, no intent need be proved. 

As to the meaning of intent, the word usually is identified with 
desire, but in the final analysis it means no more than that the 
person who intends something knows or believes that it is certain to 
result from his conduct. A person who explodes a bomb with a de- 
sire to kill A and thereby kills A and also B whom he knows is stand- 
ing near A is guilty of intentionally killing B if he knows that such 
will necessarily be the result of his conduct. This is so even though 
such person may sincerely regret that B is killed. Nevertheless, since 
intent usually must be proved by desire, it seems desirable to phrase 
the definition of intent in the alternative. That is, a person intends 
something either when he desires that thing to result from his con- 
duct or when he knows or believes that it is certain to result from 


his conduct. 
One additional point should be made. It ought to be made clear, 





* For a good discussion of the meaning of intent and related concepts, see 
Cook, Act, Intention and Motive in the Criminal Law, 26 Yaue L.J. 645 (1917). 
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either in the definition of intent or elsewhere, that ‘‘conduct’’ when 
used in this context means voluntary conduct. 

The third question posed above presents by far the most difficult 
problems. If we are to solve practical problems arising in the ad- 
ministration of the criminal law, it is clear that we cannot limit our- 
selves to the traditional theoretical analysis involving the intentional 
homicide situation, which usually brings out only a few of the prob- 
lems involved, rather we must make the scope of our inquiry wide 
enough so as to point up all or most of the problems which are likely 
to arise. 

As we have seen, one of the big problems is to determine what 
parts of a statute are modified by the term expressing the require- 
ment of intent. If it is a crime to intentionally damage property of 
another without his consent, it is important to know whether “‘in- 
tentionally’’ modifies ‘without his consent’’ so as to make knowledge 
or belief that consent exists a defense even though such belief was 
erroneous. Furthermore, it is important to know whether the mis- 
take must be reasonable. It is, of course, clear that it is inconsistent 
to state as a positive element of crime that the actor must know or 
believe the damage to property was without the owner’s consent and 
then to state that in order for a mistake of fact to be a defense, it 
must be a reasonable mistake. This is not to say that every honest 
mistake, whether reasonable or not, should be a defense. That is a 
policy question. The point is, however, that it is the statement of 
the specific crime and not the general defense of mistake which should 
carry the burden of showing what mental element must be proved. 
The crime could, for example, state that a person is guilty if he in- 
tentionally damages property of another without reasonable grounds 
to believe that such person has consented to the damage. This im- 
mediately puts the reader on notice as to what mental element the 
crime requires and avoids ambiguities which otherwise are apt to 
arise. 

Much the same analysis can be applied to mistake of law. It is 
clear that a general statement to the effect that mistake of law is 
never a defense is just as incorrect as a statement to the effect that a 
mistake of fact is never a defense unless the mistake is a reasonable 
one.* It is generally true that a mistake of private or non-penal law 





* 8 “Tonorantia apie nemimem excusat and ignorantia facti excusat enter the 
arena of criminal law theory as roaring lions in occupation of a vast terrain. 


After drastic reduction in current texts and case-law they make their exit as 
timid, shorn lambs. The typical taking of numerous ‘exceptions’ to both doctrines 
leaves a series of narrow, disorganized rules whose general significance can 
hardly be discerned.” Hatt, GENERAL PRINCIPLES OF CRIMINAL Law 323 (1947). 
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is a defense if some essential knowledge of fact is dependent upon 
knowledge of that law. It also generally is true that a mistake as to 
the existence or constitutionality of the section under which a person 
is being prosecuted or a mistake as to the meaning or scope of terms 
used in that section is no defense. Therefore, a general definition of 
criminal intent ought to make this clear. Again, it is of course a 
policy matter whether there are to be any variations from the norm; 
if such variations are desirable in particular instances, the statement 
of the specific crime can make that clear. 


Strict Liability 


One of the major problems in this area, how to recognize a crime 
which imposes strict liability, we already have suggested can be 
handled by a provision to the effect that unless the statement of a 
crime expressly requires proof of a mental state, no mental state 
need be proved. A complete solution to this problem is not quite as 
simple to effect as it may at first glance appear to be, for crimes 
generally are not limited to a compact code or even to one area of 
the statutory law but are scattered throughout the statutes. Various 
solutions have been advanced, usually in the form of reclassifying 
certain crimes as civil offenses rather than criminal offenses.’ As to 
civil offenses, it would be unnecessary to prove any mental element. 
Presumably, it would be made clear whether defenses such as in- 
fancy and insanity apply and whether the conduct must be volun- 
tary. The latter problem perhaps should not be stated as a problem 
relating to volition. Rather, it is a problem in how far to extend 
vicarious responsibility for volitional misconduct.** No doubt, a major 
revision in the form of reclassification of certain offenses as civil in- 
stead of criminal would be the ideal solution, but much can be ac- 
complished short of. this by a statement making it clear as to what 





% It has been stated that in regard to crimes which deal with conduct not 
immoral in itself, it should be necessary for the state to prove that the defendant 
knew he was violating the law or at least that he knew his conduct was subject 
to regulation and deliberately failed to attempt to discover the meaning of that 
law. HALL, op. cit. supra note 85, at 372-376. Some regulatory statutes, such 
as certain internal revenue provisions and rent control laws do proceed on this 
theory and require knowledge of the law violated as a prerequisite to guilt. See, 
for example, United States v. Murdock, 290 U.S. 389 (1933); McDougall v. 
Service Garage, 69 N.Y.S.2d 176 (1947). 

87 See Gausewitz, Reclassification of Certain Offenses as Civil instead of Criminal, 
12 Wis. L. Rev. 365 (1937); Martinson, Unburdening the Substantive Crimina 
Law in Wisconsin—Removal of Civil Offenses, 1946 Wis. L. Rev. 172. For a dis- 
cussion of the various consequences which have at one time or another been held 
to result from the fact that a crime is malum prohibitum rather than malum in se, 
see Perkins, The Civil Offense, 100 U. or Pa. f. Rev. 832 (1952). 

88 On this problem, see Sayre, Criminal Responsibility for the Acts of Another, 
43 Harv. L. Rev. 689 (1930). 














678 WISCONSIN LAW REVIEW [Vol. 1952 


crimes it is necessary to prove a mental element and what crimes 
impose strict liability. 
CoNCLUSION 

If the problem of the mental element in crime is difficult and con- 
fused, that is due in large part to the fact that it is comparatively a 
neglected area in the law. While the scope of the criminal law is 
continually being expanded through legislative enactment, little 
attention has been given to its broad aspects such as the mental 
state required. Nevertheless, it is clear that major improvement, if 
there is to be any, must come from the legislature. The problem is 
not easy. In fact it is perhaps as difficult as any in the law, but the 
need for improvement is imperative and with some effort much im- 
provement can be made. The solution requires a legislative awareness 
of the problem, a willingness to face squarely the policy determina- 
tions which must be made, and once those determinations are made, 
careful attention to the drafting of criminal statutes so as to assure 
that the basis of liability is clearly expressed. 














Municipal Protection of Human Rights 
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In September, 1951, Alderman Nestingen introduced an ordinance 
in the Madison, Wisconsin City Council which proposed that persons 
selling and renting real or personal property be prohibited from dis- 
criminating on the basis of race, color or religion. The proposal 
aroused such controversy in Madison that a special committee was 
appointed by the City Council to investigate the question further. 
This committee, composed of four aldermen and three other citizens, 
held public hearings to determine the extent of discrimination in 
Madison and also requested the Governor’s Commission on Human 
Rights to find out what other cities and states had done to forbid 
racial or religious discrimination in housing, employment and public 
accommodations. They asked that the survey include not only the 
ordinances and statutes involved, but also discuss the enforcement 
machinery and effectiveness of this legislation. The Governor’s Com- 
mission in turn asked the Legislative Reference Library for help in 
this project, and the authors of this article were engaged to make 
the study. Much of the information for the report and this article 
was gathered from correspondence with city officials; some was pro- 
vided by organizations interested in inter-group relations. 

The report was completed in mid-January and submitted to the 
special committee.! That committee considered it for several weeks 
and after much discussion proposed a new ordinance. The report to 
the City Council suggested that a Mayor’s Commission on Human 
Rights be established. The ordinance proposed that discrimination 
by employers, employment agencies and labor unions be prohibited 
as well as discrimination in the selling and renting of real property. 
By a vote of 4 to 3, the committee eliminated all enforcement pro- 
visions. The proposed ordinance also incorporated the provisions of 





* B.A. Antioch College, 1945, M.A. U. of Chicago, 1947; Instructor, Political 
Science Dept., U. of Wisconsin (Milwaukee Extension) 1947-49; Teaching Assist- 
ant, U. of Wisconsin, 1949-52; Instructor, Political Science Dept., Wellesley 
College, 1952—. 

+ B.A. Brooklyn College, 1949, M.A. U. of Wisconsin, 1950; Teaching Assist- 
ant, U. of Wisconsin, 1951-52; Instructor and Research Associate, Political Sci- 
ence Dept., U. of Tennessee. 

1A Srupy or State AND LocaL LEGISLATIVE AND ADMINISTRATIVE ACTS 
DesicNep TO Meet Prosiems or Human Ricuts (Research Report No. 105, 
Wis. Leg. Ref. Libr. 1952), 
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the State Civil Rights Statute.? This state statute provided for en- 
forcement through state agencies. 

Several heated public meetings followed. Proponents of the ordi- 
nance and of the minority report, which called for legal sanctions, 
declared that investigation had shown the need for this kind of leg- 
islation. Negroes, and to a lesser extent Orientals and Jews had great 
difficulty buying or renting homes in Madison outside of four small 
areas. The picture in employment was less clear. Testimony indicated 
that out of 300 heads of Negro families, 255 were classified as laborers, 
domestics or operators. Fifteen had clerical jobs, all of them with the 
state or federal governments. Proponents of the ordinance felt that 
these figures indicated some discrimination in employment in Madi- 
son. Public accommodations presented the most hopeful picture, for 
only in barbershops and a few taverns was racial discrimination 
practiced. Speakers for the ordinance declared that the survey of 
the experience of other cities indicated that some mechanism for 
enforcement was necessary and that enforcement by a commission 
was the most effective means. Such a commission could emphasize 
education and conciliation in preference to coercive action. 

Opponents of the proposal concentrated their attack on the hous- 
ing provision. They felt that even without enforcement powers, the 
ordinance would deprive property-owners and realtors of a freedom 
to choose their tenants and clients. Rather than improving inter- 
faith and inter-racial relations, they maintained that it would only 
arouse antagonism; even if the commission acted in a thoroughly 
impartial manner, it would subject home-owners to an unpleasant 
experience if they were accused of discrimination. Although generally 
left unsaid, there was the underlying feeling among opponents that 
property values would decrease if minority families moved into cer- 
tain neighborhoods. 

On March 10, 1952, the City Council met in a Committee of the 
Whole to consider the proposed human rights ordinance. Only nine 
of the 19 aldermen present spoke at this time, two to deny that racial 
or religious discrimination existed in Madison, one in opposition be- 
cause he claimed that it was the wrong method and that city efforts 
would only duplicate the work of the Governor’s Commission on 
Human Rights and six in support of the ordinance as “‘a declaration 
of public conscience.’’ Two days after the Committee of the Whole 
failed to recommend the ordinance, it was decisively voted down in 
a regular council meeting. 





2 Wis. Star. § 340.75 (1951). 
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This is the background of a rather typical struggle to pass a mu- 
nicipal human rights ordinance. It is in this setting that the follow- 
ing discussion should be considered. Although this ordinance failed 
to pass in Madison, in many cities such commissions, with and with- 
out enforcement powers are being established. Those who are con- 
cerned with human rights and municipal government would be wise 
to watch this development. 


Survey or Mounicipat Human Riauts LEGISLATION 


It is not the purpose of this survey to plead the case for human 
rights legislation. It is designed rather to indicate the nature of 
municipal action on this problem and to point up the major issues 
involved. Above all, it is hoped that the information contained herein 
will help other communities to determine the form that such legisla- 
tion should take as it applies to their own problems. 


Public Accommodations 


Laws specifically prohibiting discrimination in places of public ac- 
commodation, such as hotels, parks, restaurants and bars, more com- 
monly known as civil rights laws, are on the statute books of 18 
states.’ No city, however, has a comprehensive civil rights ordinance.‘ 
Madison’s proposed ordinance incorporated the State Civil Rights 
Act but as has been noted this was defeated. Philadelphia may lead 
the way in city enforcement of civil rights this year, with the estab- 
lishment of a new Commission on Human Relations. ‘‘Whether the 
new commission . . . will attempt to administer or enforce the state 
law prohibiting discrimination in public accommodations is a matter of 
conjecture,’’ according to a Philadelphia official.’ One city has passed 
an ordinance which requires all concessionaires operating under fran- 





3 Cau. Civ. Cope § 51-54 (1949); Coto. Stat. ANN. c. 35, § 1-10 (1935); Conn. 
Rev. Gen. Stat. § 8375 (1949); Int. Rev. Start. c. 38, § 125 (1947); IND. ANN. 
Strat. §§ 10-901, 10-902 (Burns 1933); Iowa Cope § 735.1 (1946); Kan. Gen. 
Stat. Ann. § 21-2461 (1935), Mass. Gen. Laws c. 272, §98 (1932), Micu. 
Comp. Laws § 750.146 (Mason Cum. Supp. 1948); Munn. Stat. § 327.09 (Hen- 
derson 1949); Nes. Rev. Star. § 20-101 (1943); N.J. Rev. Stat. § 10:1-3 (Cum. 
Supp. 1947); N.Y. Penau Law § 772-2 (3), 514; Pa. Strat. ANN. tit. 18, § 4653 
(1945) ; R.I. Gen. Laws c. 606, § 28 (1938); Wasn. Rev. Stat. ANN. § 2686 (1932); 
Wis. Stat. § 340.75 (1951). See Murray, States’ Laws on Race anpD COLOR 
on Church 1951) and Konvitz, THe ConsTITUTION AND CiviL RiGHTs 

1947). 

* Albuquerque, New Mexico, recently has passed a comprehensive civil rights 
ordinance, but no copy of the ordinance was received. Portland, Oregon, passe 
an ordinance in 1950 which prohibited discrimination in public facilities, but it 
was defeated by referendum. 

5 Letter from Burton I. Gordin, Research Associate, Philadelphia Fair Employ- 
ment Practice Commission, Dec. 11, 1951. 
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chises granted by the city to abide by the State Civil Rights Statute;* 
another forbids city payments to private charitable institutions that 
discriminate.’ A few other cities have ordinances which are indirectly 
related to civil rights. For instance, Miami Beach, Florida makes it 
unlawful to display any sign or advertisement which in effect is dis- 
criminatory against persons of any religion, or creed, in their use of 
public accommodations. Minneapolis, Seattle, Pittsburgh, and several 
other cities, prohibit the printing and distribution of literature which 
exposes any racial or religious group to hatred or ridicule. It is ap- 
parent that none of these ordinances offers more than the most lim- 
ited protection in this area. 

In general, what guarantee there is of civil rights is found on a 
state level. But the cost to an individual of bringing suit under the 
state statutes and the reluctance of a jury to convict a local business- 
man of discriminatory action, has greatly limited the enforcement 
of these laws. For example, Marshall Bragdon, Executive Director 
of the Mayor’s Friendly Relations Committee in Cincinnati reports: 


Civil rights in public facilities is one of the most difficult 
problems to deal with despite the state law. The Mayor’s Com- 
mittee has no powers of enforcement although we make many 
efforts to encourage compliance with the law, when cases of 
discrimination are brought to our attention. Sometimes this 
works; often it does not. When a restaurant owner, theater owner 
or place of public amusement refuses to admit a citizen because 
of race or creed, the latter’s best recourse is to file a complaint 
with the prosecutor’s office or to sue for damages. Unfortunately, 
no complainant has ever won a case under the state civil rights 
law in Hamilton County in the more than sixty years it has been 
on the books.*® 


A study made of the enforcement of Iowa’s Civil Rights Laws from 
1939-1950 showed 22 criminal prosecutions resulting in four convic- 
tions, three involving the payment of fines and one a suspended 
sentence. Eight of the 22 cases were dropped after the establishment 
agreed to refrain from repeating the offense. Of the 14 cases seeking 
damages, eight were dropped when the defendant promised to cease 
discriminatory practices, five cases were decided for the defendant 
and in only one did the plaintiff win damages, damages to the extent 
of $1!° 





* Toledo, in an ordinance passed March 22, 1948. 
7 New York City. 
8 Letter, Nov. 7, 1951. 
* Goostree, Jowa’s Experience with Civil Rights Legislation 16 County OFFICER 
170 (July, 1951). 
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In an effort to improve the enforcement of civil rights statutes, 
the Governor of Illinois in 1935 directed local officials to aid in en- 
forcement, ordered the state attorney in each county to prosecute 
diligently, and the Attorney General to obtain evidence and see that 
complaints against violators were made. New Jersey (1944) and New 
York (1945) also imposed the duty on the Attorney General to en- 
force civil rights laws. As yet there is little evidence of whether this 
has been a satisfactory solution to the enforcement problem. 

In Wisconsin the Governor’s Commission on Human Rights, work- 
ing with a special assistant attorney general, has managed to con- 
ciliate an average of some 20 cases a year. The commission has, 
however, also encountered the problem of enforcement. In two major 
cases, one involving state bowling practices under American Bowling 
Congress rules, and the other the use of a municipal swimming pool, 
the Commission was forced to refer the issues to the Attorney Gen- 
eral’s office. 

Recently, Massachusetts, Connecticut and New Jersey have tried 
enforcement by administrative agency. The approach is based on 
the theory that discrimination is a matter of public concern and 
emphasis should be on compliance through conciliation. As compared 
with the number of cases brought before state authorities in states 
making no special provision for the enforcement of civil rights stat- 
utes, the records of these commissions are impressive. The New 
Jersey Division Against Discrimination in two years, from July 1949 
to June 1951, received 113 formal complaints of discrimination in 
public accommodations.'® Of these, 62.9% concerned discrimination 
in services such as restaurants and taverns; 16.6% in accommoda- 
tions, largely hotels and transportation; 15.7% in recreation, with 
swimming pools presenting the greatest difficulty; and 4.8% in train- 
ing institutions. Ninety-nine of the cases were closed by June 1951 
and taken with the figures for fair employment practices cases, slightly 
over half the cases were adjusted and another 38.8% dismissed. 

Since 1949 when the Connecticut Commission on Civil Rights 
started enforcing the State Public Accommodations Act, it has re- 
ceived 47 complaints, all but two of which were settled by concilia- 
tion." Over half of these were concerned with resort hotels and camps, 
and 41 of the 47 were satisfactorily adjusted. 

10 BIENNIAL Report Juuty 1, 1949—June 30, 1951, State or NEw JERSEY 
DEPARTMENT OF EpucatTion, Division Acainst DiscrIMINATION (1951). 

1 Report or Activities, 1950-1951, State or ConNecTIcuT COMMISSION ON 
Crvit Rieuts. The Massachusetts Committee Against Discrimination was given 
the responsibility for handling cases of discrimination in public accommodations 


in August, 1950, thus missing the resort season, and the 1950 annual report lists 
only 4 complaints. 
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Housing 

Thirteen cities? have passed ordinances and resolutions prohibit- 
ing discrimination in public (as distinguished from private) housing. 
Pontiac, Michigan passed such a resolution in 1943, but the move- 
ment did not gain momentum until after 1948, when twelve other 
cities put themselves on record as opposing racial and religious dis- 
crimination in public housing. 


Analysis of Ordinances 

Twelve of the thirteen cities make their resolution or ordinance 
applicable to discrimination based on race or color and eleven in- 
clude religion or creed.* Only about half the ordinances list the kind 
of discriminatory housing practices that are illegal. Most commonly 
mentioned are a prohibition of segregation, and the requirement that 
there be no discrimination in the selection of tenants. Also mentioned 
are a prohibition of discrimination in fixing rents, in maintaining or 
operating housing projects or in selling or transferring property in 
redevelopment areas. Madison’s proposed ordinance, because it dealt 
with private housing, declared it unlawful to refuse to sell or rent 
property or to charge a higher price or rent because of race, creed, 
color or national origin. 

In referring to private housing, Madison was pioneering, for all 
other ordinances refer only to public housing or to publicly-aided 
housing. The reasons for the failure of cities to deal with discrimi- 


nation in private housing are well expressed by Will Maslow, Di- 


rector of the Commission on Law and Social Action of the American 
Jewish Congress. 


Many persons who are sincerely opposed to discrimination in 
other fields still have an aversion to coercive legislation in this 
area. The probiem is further complicated by the fact that lending 


12 Pontiac, Mich. (1943), Boston (1948), Cleveland (1949), Hartford (1949) 
New York City (1941, 1949, 1951), San Francisco (1949), St. Paul (1956), Newark 
(1950), Philadelphia (1950), Providence (1950), Cincinnati (1951), Los Angeles 
(1951), Pasco, Wash. (1951). In addition many city housing authorities follow a 
non-discriminatory policy though it may not be embodied in ordinances or 
resolutions. See, Housing and Home Finance Agency, Non-Discrimination Clauses 
in Regard to Public Housing and Urban Redevelopment Undertakings, Nov. 1950 
and supplement. 

18 The resolution passed by St. Paul’s Housing Authority fails to mention race, 
color or creed as a basis for discrimination. 

44 St. Paul and Providence omit it. 

4% Section 9 read: “It shall be unlawful for any person to refuse to sell or rent 
real property or to charge a higher sale or rental price for.such property of use 
thereof use of race, creed, color, or national origin. This section shall not 
apply to a dwelling house in which living accommodations are rented to not 
more than two persons other than the lessor’s family.” 











July] MUNICIPAL PROTECTION OF HUMAN RIGHTS 685 


and insurance companies encourage discriminatory practices. A 
very complex economic structure is involved which is highly 
resistant to change." 


Consequently, municipal legislation has concentrated on public hous- 
ing, 7.e., housing owned and operated by the federal, state or munic- 
ipal governments or publicly-assisted housing which is owned by 
private groups but receives financial or other assistance from the 
government. Only four of the cities fail to cover public housing!” and 
the ordinances of Providence, Los Angeles and Cincinnati apply to 
redevelopment projects or housing ‘‘supported by any public funds”’ 
—publicly-aided housing. The ordinances of Hartford, San Fran- 
cisco and New York City concern both public and publicly-aided 
housing. 

Only two cities provide penalties for violation or procedures for 
enforcement of these resolutions or ordinances. In San Francisco the 
Housing Authority can conciliate where discrimination is alleged in 
redevelopment programs, and that failing, the aggrieved person may 
seek an injunction against the discriminator. New York City also 
provides that court action is available in the case of redevelopment 
programs, and permits a fine up to $500. The city may also terminate 
tax exemptions if a state supreme court finds discrimination is being 
practiced. 

In addition to these thirteen cities, eight states'* have adopted leg- 
islation prohibiting some kinds of discrimination in public or pub- 
licly-aided housing. A situation in New York indicates how city 
experience may influence state legislation. The Stuyvesant Corpora- 
tion built a huge housing project in New York City. The city used 
its power of condemnation to take over 18 city blocks for the project 
and permitted the razing of schools and other public buildings in the 
area. As further incentive, the project was given a 25 year tax sub- 
sidy. However, in a suit to require the Corporation to accept qual- 
ified Negro tenants, the New York Court of Appeals held that the 
development was private in nature and the non-discrimination pro- 
visions of New York’s Redevelopment Companies Law’® did not 
apply, consequently the corporation could exclude Negroes.”° Shortly 





16 Letter, Jan. 3, 1952. 

17 Cleveland, Providence, Los Angeles and Cincinnati. 

18 Conn. Acts 1949, No. 291; Ill. Laws 1947, p. 1072, en Mass. Laws 1950, 
ec. 479; Minn. Laws 1947, c. 487 and Minn. Laws 1949, c. 505; N. J. Laws 1946, 
c. 319; N. J. Laws 1949, '300; N. Y. Laws 1939, c. 808, § 223 ; N. Y. Laws 1950, 
Cc. c. 287: Pa. Laws 1945, No. 385, p. 1000; Pa. Laws 1949, No. 493, p. 1635; Wis. 
Laws i949, c. 592. 

19 McKinney’ s N. Y. UnconsouipaTep Laws § 3401-3426. 

20 Dorsey v. =< 299 N. Y. 512, 87 N.E.2d 541 (1949), cert. denied 


339 U.S. 981 (1950 
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thereafter the state passed a statute”! making it perfectly clear what 
was included within the term “‘publicly-aided housing’’ as that term 
is used in New York’s Civil Rights Statute. Any housing which is 
exempted from any taxes, which is located on land sold at below cost 
or acquired by the state or a subdivision thereof, or for which the 
state or subdivision thereof has spent money, is now covered by a 
non-discrimination requirement. Before the statute could be enforced 
the corporation entered into an agreement which purported to elim- 
inate discrimination. 

The most novel method of enforcement is used in Connecticut, 
New Jersey and Massachusetts, where the state Commissions on 
Human Rights enforce public accommodations statutes which in- 
clude public housing. From October, 1949, to July, 1950, there were 
29 complaints filed under the Connecticut Housing Act®? of which 
the Commission settled 13, dismissed five because the complainant 
was not eligible for public housing, and left ten pending. The New 
Jersey Division Against Discrimination had but two complaints in 
1950-51, one against a city housing authority and one concerned 
with the State Housing Authority, both of which were satisfactorily 
settled. The Massachusetts Commission has examined the tenant 
selection policies of 95 housing authorities in the state and conferred 
with officials, but has handled no actual discrimination complaints. 


Evaluation 


In an effort to evaluate the effectiveness of these housing ordi- 
nances, letters were sent to the housing authorities of the 13 cities. 
Two cities, Pontiac and Philadelphia, reported that their housing 
programs are still in the construction stage so that no information 
on experience is available. New York City has had experience in 
integrated housing projects going back to 1939. The Chairman of 
the New York Authority concluded that “‘interracial housing has 
succeeded beyond the hopes of legislators who drew the law and the 
pioneer tenants who were given the opportunity to make it work.’’* 

The Redevelopment Agency of San Francisco is also still in the 
planning stage. The Director of the Agency states: 


Since the nondiscrimination policy expressed in Resolution 
No. 8660 is limited to redevelopment project areas the major 
measure of effectiveness of such legislation is whether risk money 
will be available in the housing field for construction of new 
residential units which must be sold or rented under such pro- 





21 N.Y. Laws 1950, c. 287, § 18. 
2 Conn. Acts 1949, No. 291. 
%3 Cruise, Progress Against Prejudice, APARTMENT Lire, Nov. 1951. 
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visions; and if such money is available, whether the objective 
of an integrated project can be accomplished thereunder. . . . 
[W]e have had no opportunity to determine with any degree 
of assurance what the effect of this resolution will be at these 
later stages of redevelopment. The policy has not deterred a 
number of builders from expressing an interest in the project.™ 


The cities that have successfully integrated Negro and white fam- 
ilies in public housing projects have found that it is necessary for 
housing authorities to be firm in carrying out a nondiscrimination 
policy. The staff must be educated and tenants informed on what 
the law or ordinance requires. When tension is high an especially 
careful selection of minority-group tenants should be made so that 
personality factors will not complicate racial and religious differ- 
ences.” 

While violence in Chicago and Detroit illustrate that not all in- 
tegration in public housing is peacefully achieved, most interracial 
housing experience has been successful. Milwaukee, Los Angeles, 
New York City, Pittsburgh and Newark are a few of the many cities 
where Oriental, Negro and Caucasian families live together amicably. 

These public developments, of course, do not meet the needs of 
most of the members of minority groups. Even in a city with as small 
a Negro population as Madison, colored persons have great difficulty 
buying and renting homes in certain areas. In 1948 the United States 
Supreme Court declared that restrictive covenants preventing the 
sale of property to members of racial or religious groups were un- 
enforceable in the federal courts.” Yet, it is generally conceded that 
this has not opened the way for minority group members to purchase 
property anywhere in a city. Ways have been devised for evading 
the decision on restrictive covenants.?” Even if there is no written 
agreement, real estate dealers will often agree not to sell property 
in certain areas of a city to Negroes, Jews and Orientals. As can be 
seen from the discussion of the work of the many city human rights 





* Letter from James E. Lash, Director, Jan. 3, 1952. 

% A detailed explanation of the steps taken in Newark, N. J., is given in Ed- 
ward Rutledge, InreEGRATION oF RaciaL Minorities In Pusiic Hovusine 
Prosects, A Guipe ror Locat Housine Avutnorities, RactaL RELATIONS 
Orricer (New York Field Office, Public Housing Administration, mimeographed). 

2 Shelley v. Kraemer, 334 U.S. 1 (1948). 

27 These are some of the methods listed by Charles Adams, Human RELATIONS 
tn City PLANNinG, (Chicago Council on Civic Unity 1948), and Gardner, Judi- 
cial Enforcement of Racial Restrictive Agreements 27 N.C. L. Rev. 224 (1949). 
1. The Van Sweringer covenant. Long used in Cleveland, it prevents the sale of 

roperty without consent of the original owner of the land. 2. Club membership. 
Yo one may buy into the neighborhood unless acceptable to the community. 
3. Leasehold system. The occupant does not buy but leases land for 99 years 
and may not sell without consent of the community overseers. 4. The Brokers 
agreement. 5. The Mortgagors agreement. 6. The Reversion clause. This is a 
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commissions, one of their major activities is to try to reduce tension 
and avert violence when minority groups start buying and renting 
homes in what were formerly all-white neighborhoods. 

How shall this problem be met? Some experts in this field, such as 
Thomas Wright, executive director of the Chicago Commission on 
Human Rights, feel segregation in private housing can best be cor- 
rected by the gradual introduction of minority group families backed 
by city commissions and a program of neighborhood education and 
support.?* The Pittsburgh Civic Unity Council, after a careful sur- 
vey, recommended a deliberate dispersal program. This is most easily 
done by scattered small developments, “in which the families will 
not have to face the travail of ‘pioneering’ all alone but not so large 
that normally gregarious people of each race have difficulty in mak- 
ing acquaintances and friends.’’?® 


Employment 


It would appear that since there are only 13 cities with legislation 
relative to public and publicly-aided housing, none which prohibit 
discrimination in public accommodations, and 28 with legislation 
specifically concerned with employment, a program designed to equal- 
ize employment opportunities meets less resistance from the com- 
munity. It is only in the field of employment that cities have dared 
to enter into the private domain and delare it unlawful for persons 





deed which provides that in the event of sale to prescribed minorities, the title 
reverts to a prior grantor. The prospective buyer thereby faces an unmarketable 
title. 7. The Escrow agreement. This is a deed which is deposited in escrow with 
a third party as escrow holder to assure against violation of a covenant. Thus 
the escrow holder, not the courts, would be called upon to decide whether the 
covenant is violated. 8. Deposit. A deposit or bond is required from the buyer 
which is forfeited if he sells to a minority group member. 
28 In a letter explaining his views, January 24, 1952, Wright said, 
Since the decision of the Supreme Court regarding restrictive covenants the 
(Chicago) Commission has worked with the Police Department to see to it 
that the property and person of all people are protected and that the right 
to occupy property without interference is made secure. We have held that 
the city has a responsibility to use all of its administrative facilities to see 
that this basic right of security is available to all its citizens. Through com- 
munity work the Commission has tried to bring individuals and groups to- 
gether in various communities where population changes were occurring, 
seeking to develop grassroots strength which would work to 1) stabilize the 
community on an interracial basis (keeping the whites from running away 
and keeping the area from becoming an all Negro area), 2) conserving the 
community by maintaining standards of occupancy, stopping the cutting up 
of dwellings into kitchenettes, doing the right kind of conversion to the end 
that the community and property standards would be maintained and over- 
crowding and over-use be controlled, and 3) integrating all of the new- 
comers into the total life of the community with all public services free from 
discrimination and all private institutions, such as churches, YMCAs ete. 
available in service to the entire community. ... 
39 RePoRT ON PopuLaTION MovEMENTS AND Hovusine TrENDs 60, 1950. 
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acting in a non-governmental capacity to discriminate on the basis 
of color, creed, national origin or ancestry. In both public hearings 
and council debate on the proposed Madison ordinance, little was 
said about the employment section of the act because the housing 
issue so overshadowed the other provisions. 

The greater number of fair employment practice ordinances may 
stem from a belief on the part of proponents of such legislation that 
employment is the more crucial problem. There is a general feeling 
that success in the employment field will open the way to the elimina- 
tion of discrimination; that if minority groups have better employ- 
ment opportunities, there will be a corresponding improvement in 
their educational demands, economic standing and general relations 
with the community. Undoubtedly, experience with a national Fair 
Employment Practices Act during the war gave impetus to the move- 
ment. Continued full employment may have encouraged the passage 
of these ordinances. 

Whatever the reason, cities have been more prone to enact fair 
employment ordinances than any other type of civil rights legisla- 
tion. To date, there are 28 cities in which the governing body has 
taken action relating to fair employment practices.*® These range 
from mere policy resolutions regarding public employment to com- 
prehensive, enforceable laws applicable to private employers, labor 
unions, and employment agencies. 


Applicability of Ordinances 

The applicability of these ordinances varies. By and large, they 
tend to fall into two groups: (1) those which apply only to employ- 
ment by the city and city contractors, and (2) those which apply to 
private employers, labor unions and employment agencies, as well 
as to city agencies. In addition, some ordinances have specific pro- 
visions relating to licensees of the city. 

The Cincinnati, Richmond, Sioux City, and Phoenix ordinances 
prohibit job discrimination by the city, its officers and agents and, 





3° It is noteworthy that 13 of the 28 have been passed in cities of Ohio. These 
cities and the year of enactment are: Akron (1951), Campbell (1950), Cincin- 
nati (1946), Cleveland (1950), Girard (1951), Hubbard (1950), Lorain (1951), 
Lowellville (1951), Niles (1951), Steubenville (1951), Struthers (1950), Warren 
(1951), and Youngstown (1950). In Pennsylvania, 4 cities have ordinances: 
Farrell (1951), Monessen (1950), Philadelphia (1948), and Sharon (1951). The 
remaining 11 are: East Chicago (1950) and Gary (1950), Indiana; Chicago 
(1945), Denver (1951), Milwaukee (1946), Minneapolis (1947), New York (1942), 
Phoenix (1948), Richmond, California (1949), Seattle (1946), and Sioux City 
(1951). See, AMERICAN JEWISH COMMITTEE AND ANTI-DEFAMATION LEAGUE OF 
B’Nat B’Ritn, Joint Memoranpums, ANALYsis oF Crry ORDINANCES AGAINST 
RAcIAL AND RE IGIOUS DISCRIMINATION IN EmpLoyMENT (Aug. 1, 1951, Oct. 17. 
1951, Nov. 30, 1951). 
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as most of the ordinances do, require that public contractors and 
their subcontractors follow a nondiscriminatory employment policy; 
all city contracts are required to include such a clause. Denver is 
concerned only with discrimination by the city or county. Akron and 
Seattle have only policy resolutions pertaining to public employment. 
New York City has two distinct sections of its Administrative Code, 
one of which applies to contractors and the other to employment 
agencies. Sioux City extends the requirement of a nondiscriminatory 
employment policy to city franchise holders or licensees. All other 
ordinances are applicable to private employers in addition to public 
employers. The Chicago and Milwaukee ordinances include private 
employers but in much less detail than do the others, and though 
they have been in effect longer than the others, they appear never to 
have been invoked. 

The applicability of these ordinances to private employers varies 
according to the number of employees, exclusive of members of the 
employer’s immediate family. The Minneapolis ordinance covers em- 
ployers of two or more. Seven Ohio ordinances apply only to em- 
ployers of ten or more.*' The Cleveland, East Chicago, and Warren 
ordinances apply to those who employ 12 or more. The others apply 
to those with even a single employee. The Campbell, Girard, Hub- 
bard, Niles, Struthers, and Youngstown ordinances make the act 
specifically applicable to ‘‘any franchise, license, permit, tax exemp- 
tion, authorization or other permission granted by the city.”’ All 
ordinances which extend coverage to private employers, except that 
of Milwaukee, apply to labor organizations, and all apply to employ- 
ment agencies. Persons inciting violation of these acts are usually 
subject to penalties. 

Aside from exemptions based on the number of employees, the 
ordinances generally exempt fraternal, sectarian and charitable or- 
ganizations as well as domestic servants and jobs of a personal na- 
ture. The Phoenix ordinance does not extend protection to those who 
advocate violent overthrow of government. Some of the ordinances 
contain a general exemption clause to the effect that the act is not 
to apply to employment where race or religion would “usually and 
normally’’ be considered essential qualifications. The broadest exemp- 
tion is that contained in the Philadelphia, Sharon, and Monessen 
ordinances which say that if the provisions of the ordinances are not 
otherwise violated, it shall not be an unfair practice for an employer 
to select any person who ‘“‘possesses qualifications, training or ex- 





31 Campbell, Girard, Hubbard, Lowellville, Niles, Struthers and Youngstown. 
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perience which best adapts him for the welfare and interest of such 
employer’s business or profession.” 


Illegal Practices 


Mention of specific illegal practices varies but in general the ordi- 
nances are designed to cover any form of discrimination. Usually 
mentioned are such things as discriminatory advertising, inquiry into 
race, creed, nationality or ancestry on application blanks or in inter- 
views, following a policy of denying employment through a quota 
system, and discrimination in hiring, tenure, pay, promotions, work- 
ing conditions, privileges, or any matter related to employment. 
Persons actively opposing discrimination by the employer, bringing 
suit under the act, or testifying, are also protected. Labor unions 
are forbidden to discriminate as to membership or employment op- 
portunities, and employment agencies may not discriminate in re- 
ferrals. New York City’s ordinance permits employment agencies to 
discriminate if the employer so requests and may so advertise if the 
employer’s name is listed but this is nullified by the State F.E.P.A. 
which forbids discriminatory advertising. It should be noted that 
most of the ordinances call for the enforcing agency and courts to 
construe liberally their provisions so that failure to mention a spe- 
cific illegal practice does not prevent the agency from extending the 
protection of the ordinance to cover the specific situation. 


Enforcement 


Complaints must be brought within 30 days in Cleveland and 
East Chicago and within 60 days in Philadelphia, Sharon, and Mones- 
sen. The others mention no time limit. The latter three permit com- 
plaints to be filed either by the administering agency, the employee 
or any interested group. Chicago and Hubbard specifically empower 
the administering agency to initiate complaints. 

Enforcement provisions are wholly lacking in the Akron, Denver, 
Seattle and Phoenix ordinances. Chicago, Milwaukee, New York 
and Richmond leave enforcement to the regular law enforcement 
agencies of the city. Cincinnati’s ordinance provides only that any 
city official who discriminates shall be subject to dismissal. All other 
cities, including Denver, provide for special commissions charged 
with enforcing the ordinance and all, except Denver, declare that 
violations are punishable by fine, imprisonment or suspension of 
license or contract. 

These commissions range in size from 3 to 15. In some instances 
they are part of a larger Community Relations Board, as in Warren. 
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Most have five or seven members appointed by the mayor with city 
council approval for a term of three to five years. The members serve 
without compensation except in Philadelphia where they are paid 
$20 per meeting with a maximum of $400 a year. Most are reimbursed 
for expenses. The commissions, generally, are empowered to receive 
and investigate complaints, to seek, by persuasion and conciliation, 
adjustment of grievances, to conduct hearings, publish rules and 
regulations, publish findings of their investigations, issue reports and 
utilize other government or private agencies. All are charged with 
educational functions. Some are empowered to subpoena witnesses 
and several may issue cease and desist orders.** Other commissions 
are only authorized to certify cases to the prosecuting attorney of 
the city, who is, in some instances, an ex officio member of the com- 
mission. In cases of discrimination by city agencies or officials, the 
commission is to refer the case to the mayor for appropriate action. 
In Minneapolis, the commission recommends prosecution to the 
municipal court or the clerk of that court and in Minneapolis and 
Sioux City, the rights of complainants are not limited to commission 
certification. 

Penalties vary from a maximum fine of $10 or up to five days in 
jail in Milwaukee to $500 and six months in Richmond, California. 
Most ordinances provide penalties of $100 fines and 30 days. In 
Minneapolis and Sioux City, penalties apply to those acting in either 
a public or private capacity. Imprisonment is usually permitted after 
a prior conviction or refusal to pay a fine. A few ordinances provide 
that city contractors or subcontractors who discriminate commit a 
breach of contract. Some of the Ohio ordinances provide the most 
severe penalties, ranging from fines up to $500, to a fine and 30 days, 
after prior conviction. In addition they specifically require that the 
city may not enter into a contract with a contractor for one year if 
the contractor violates the ordinance twice. Furthermore, the commis- 
sion is empowered to recommend to city licensing agencies, the sus- 
pension of a license for up to 10 days, and after prior conviction, 
suspension for one year is made mandatory.* New York provides 
for the suspension of the license of any employment agency which 
violates the ordinance. All ordinances require that before penal action 
is taken all possible attempts at conciliation be made and the Cleve- 





af Youngstown refusal to comply to subpoena is punishable by fine of $100 
per day. 

% Cleveland, East Chicago, Farrell, Gary, Girard, Monessen, Philadelphia, 
Sharon, Steubenville and Warren. 

* Campbell, Girard, Hubbard, Lowellville, Niles, Struthers and Youngstown. 
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land and East Chicago ordinances require the mayor to make a 
further attempt at conciliation if the commission fails. 


Evaluation 


Evaluation of the effectiveness of these ordinances is difficult. For 
one thing, most of them are of very recent origin and few reports 
are available. Secondly, and more to the point, as the Minneapolis 
Commission notes: 


The results of the Commission’s work cannot be measured by 
the number of complaints accepted and adjusted. It is not the 
violation of the Ordinance, but it is its observance which is the 
true measure of its value.* 


In the cases of Chicago, Milwaukee, Cincinnati, Phoenix and Rich- 
mond, none of which provides for a commission on fair employment, 
available information indicates that the ordinances have never been 
invoked. The city of Cleveland experimented for a year with a vol- 
untary program sponsored and financed by the city’s Chamber of 
Commerce. At the end of a year’s experience, the Chamber of Com- 
merce itself admitted the weakness of voluntary compliance and led 
the drive for the adoption of an enforceable ordinance which was 
passed on January 20, 1950. 

Available reports indicate great improvements in employment pat- 
terns by the employment of minority groups in jobs which hereto- 
fore were closed to them. Philadelphia and Minneapolis have had 
more extensive experience than any other cities and their reports, 
and those of the state commissions with long experience, show that 
these commissions look upon their work as largely an attempt to 
secure peaceful adjustments. 

Since its inception in 1948, the Philadelphia Commission has called 
no public hearings,** The 1950 report notes, however, that the suc- 
cess with conciliatory techniques would be less were it not for the 
sanction of a public hearing and penalty. Disbursements for 1950 
totaled $71,249.12.47 The Commission has carried on comprehensive 
educational programs, distributed pamphlets explaining the rights of 
those affected and in general has used an affirmative and preventive 
approach rather than a negative and punitive one. It has taken care 





% MINNEAPOLIS FEPC Comm’n Report on OPERATIONS, JUNE 1, 1947- 
DecemBeER 31, 1950. 

* A complainant tried to force a public hearing after the Commission had 
decided that an adjustment had been made. The Common Pleas Court ruled 
that it is for the Commission to decide whether a hearing should be held. Fitterolf 
v. Josephs, Common Pleas Court No. 6, November, 1950. 


37 PHILADELPHIA FEPC Comm’n ANNUAL Report, 1950. 
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to notify employers as to rules set by the Commission and has pre- 
pared notices suitable for posting in plants. The educational program 
has included the use of speakers, conferences with interested groups, 
the radio (free time granted), school programs, posters on trains and 
busses, exhibits, films, and “literally millions’’ of letters. 

During 1950, the Philadelphia Commission closed 241 cases,** and 
between June 1, 1948 and May 31, 1950, handled 446 complaints.*® 
Minority group members in Philadelphia are finding jobs more readily 
and in a variety of fields, ranging from unskilled work to such jobs 
as secretaries, salesmen, teachers, and physicians, as a result of the 
Commission’s efforts. 

The effectiveness of legal and administrative action is highlighted 
by the report of the Minneapolis Commission. The Commission at- 
tributes its success to the combined efforts of all the forces that have 
been at work in the employment field, such as the Urban League, 
N.A.A.C.P., Minnesota Jewish Council, Japanese-American Center, 
Bureau of Indian Affairs, etc. The Commission writes that “each of © 
these groups has reported that their work has been made more effec- 
tive by the adoption of the Ordinance.’’ The Ordinance has caused 
employers to give serious attention to a program of employment 
based on merit. 

The Minneapolis Commission has carried on an educational pro- 
gram similar to that in Philadelphia. From June 1947 to December 
1950, the Minneapolis Commission handled 139 cases.*° No hearings 
were held during this time. The Commission reported these specific 
accomplishments: the Minneapolis public schools had no Negro teach- 
ers at the time the Ordinance was passed; now there are four Negro 
teachers, a Negro psychologist, and a number of Negro clerical work- 
ers on the staff. Work with the public school system is in line with 
the Commission’s efforts to implement fair employment practices in 
the civil service field and a number of city departments have hired 
minority group members for the first time. Minneapolis department 
stores had no Negro sales clerks prior to passage of the Ordinance. 
Now, all of the major stores employ Negroes as well as other minority- 
group workers as clerks. Successful adjustment of one case, such as 
in a department store, leads to job opportunities for minority-group 
members in similar establishments. Insurance companies and banks 





38 PHILADELPHIA FEPC Comm’n ANNUAL Report, 1950. 

%*Towarp A Farr EmMpLoYMENT Practice CoNnscieENCE—THROUGH EpUCA- 
Tae 29 (Fair Employment Practice Commission, City of Philadelphia, Sept. 

50). : 

4© MINNEAPOLIS FEPC Comm’n Report ON OPERATIONS, JUNE 1, 1947- 
DecemBer 31, 1950. 
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have begun to hire Jewish workers for the first time and Negroes 
have been able to secure responsible office and clerical jobs. The 
Commission also reports ‘‘substantial progress’? in service trades. 
Two beauty parlors have employed Negro operators with favorable 
results and a number have employed Japanese-American operators. 
Negroes have secured work as architects, cooks in leading hotels, and 
as accountants. A photographic studio reversed its original policy 
and hired a Jewish applicant and skilled jobs in the laundry and 
cleaning business have been opened to minority-group members. In 
the construction field, Negroes and Indians have been hired as brick- 
layers and other skilled craftsmen and unions have admitted more 
Negroes to membership since passage of the Ordinance. 

Greatest difficulty has been had with employment agencies. All 
have removed questions on race, religion, national origin, and ancestry 
from personnel forms, but while the Commission feels that this has 
been especially effective in stopping discrimination on the basis of 
religious creed, corresponding progress has not been made in over- 
coming discrimination against racial groups. The Commission believes 
that discriminatory job orders are tacitly honored and has urged 
employers to specify that they will hire without discrimination. 

The Minneapolis Commission feels that the most important effect 
of its work has been to get major employers to review their employ- 
ment policies. ‘‘When they do,’’ the Commission writes, “‘they in- 
evitably conclude that employment on merit is the only sound policy.”’ 
The employers’ fear of adverse reaction has not materialized or has 
been quickly overcome. 


The Relationship of Municipal to State Fair Employment Acts 


Eleven states have enacted fair employment practices acts. The 
first laws were passed in 1945 in New York,*! New Jersey,* Indiana* 
and Wisconsin.** These were followed by Massachusetts in 1946,“ 
Connecticut in 1947,“° New Mexico,‘7 Oregon,** Rhode Island‘ and 
Washington®™ in 1949 and lastly, by Colorado in 1951." 

In those states which provide for administrative agencies with 





“1N, Y. Laws 1945, c. 118. 

WN. J. Laws 1945, c. 169. 

4 Ind. Laws 1945, c. 325. 

“ Wis. Laws 1945, c. 490. 

Mass. Laws 1946, c. 368, 1950, c. 697. 
# Conn. Laws 1947, c. 171. 

47N. M. Laws 1949, c. 161. 

“8 Ore. Laws 1949, c. 221. 

9 R. I. Laws 1949, c. 2181. 

5° Wash. Laws 1949, c. 183. 

5 Colo. Laws 1951, c. 217. 
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power to enforce the acts through ‘‘cease and desist’’ orders, court 
review and the imposition of fines and imprisonment, no cities have 
passed similar acts. However, in Ohio, 13 cities have enacted FEP 
ordinances although there is no FEP act on the state level and 
similarly, four cities in Pennsylvania have enacted enforceable FEP 
ordinances with none at the state level. The local situation in the 
above-named 11 states is as follows: The portion of the New York 
City Administrative Code relative to employment agencies is nul- 
lified by the State FEP Act which is more stringent and another 
section applies only to city contractors with enforcement left to 
regular authorities; Seattle, Washington has only a policy resolution 
applicable to discrimination in public employment; Denver, Colorado 
has an ordinance concerned with discrimination by the City and 
County of Denver but it wholly lacks enforcement provisions. 

In Indiana and Wisconsin, the situation is reversed. Neither of 
these state laws has enforcement provisions. In Indiana, two cities, 
East Chicago and Gary, have comprehensive FEP ordinances which 
provide for an enforcement agency and penalties. Milwaukee, Wis- 
consin has an ordinance applicable to both private and public em- 
ployment with penalties although enforcement is left to the regular 
law enforcement authorities. No cities in the other states mentioned 
have any such ordinances. 

As noted above, the laws of Indiana and Wisconsin lack power of 
enforcement. Colorado’s law has enforcement provisions applicable 
only to public employment, a public employer being defined so as 
to include the state and its political subdivisions. Not covered by 
this definition are school districts, educational institutions and other 
political subdivisions employing less than six persons aside from elec- 
tive off cials. The Colorado Commission’s power with regard to pri- 
vate employment is limited to conciliation and education. New Mex- 
ico’s Commission has been inactive due to the failure of the legislature 
to appropriate funds. All of the remaining eight states have provided 
for commissions with substantial appropriations as well as enforce- 
ment powers.® 

In Wisconsin, the Fair Employment Division of the Industrial 
Commission is empowered to receive and investigate complaints, 
confer, furnish technical assistance, educate, and if necessary, sub- 





* For a detailed analysis of state fair employment practice legislation as well 
as a comparison of accomplishments of state commissions see Graves, Farr Em- 
PLOYMENT Practice LEGISLATION IN THE UNITED States, FEDERAL, STATE, 
MunicipaL, (Public Affairs Bulletin No. 93, Legislative Reference Service, 
Library of Con , April, 1951). See also, Anti-DeFraMATION LEAGUE OF 
B’Nat B’Ritnx, Memoranpum, May 20, 1949, Comparison or Farr Emp.ioy- 
MENT Practice Laws or N.Y., N.J., Mass., Conn., Wasu., Ornz., N.M., and R.I. 
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poena witnesses, hold formal hearings and give publicity to its find- 
ings. There are no penal provisions or provisions for enforcement 
and judicial review, and no hearings have been called to date. In the 
past, a sum of $5,000 has been appropriated annually and the staff 
consists of one employee, namely, an administrative assistant. In 
1951, the appropriation was increased to allow for an expanded staff. 
The Division employee has distributed posters, appeared on radio 
and television and has met many speaking engagements. A total of 
319 individuals sought job counsel and assistance during the 1948-50 
period. A statistical breakdown is not available; however, it appears 
that little work has been done outside of Milwaukee, where the 
Division employee is located. It was the limited nature of State 
action which led to the drive for local action in Madison. 


OrFiciAL MuniciPpAL HuMAN RELATIONS AGENCIES 


Heretofore we have been concerned with those agencies which 
have been set up to deal with specific problems, 7.e. housing and 
employment, many of which exercise quasi-legislative and quasi-judi- 
cial functions. There remains to be discussed, the large number of 
human rights committees that have been set up by cities either by 
ordinance or by executive action, which, in general, deal with all 
facets of intergroup relations but lack enforcement powers. Most 
of the early interracial agencies were prompted into being by the 
Detroit riots of 1943 or because of tense situations created by the 
war, but the great increase in recent years is often explained as a 
reflection of a growing interest in civil rights and a recognition that 
local government has a positive role in the elimination of discrimina- 
tion and the redirection of attitudes toward minorities. The Madison 
ordinance proposed the creation of such a commission to receive, 
investigate and conciliate complaints of discrimination and to carry 
on a continuous job of education. Usually these commissions are 
composed of approximately 15 members, appointed by the mayor 
and representing different racial, religious, ethnic and economic 
groups. Unless the city is very large, the staff is generally confined to 





* We were able to locate approximately 70 municipalities with such commis- 
sions. Most of them are listed in ANTI-DEFAMATION LEAGUE oF B’Na1 B’Rira, 
Memoranpum, Pusiic Human Rexations Acencies—A Guipe To THEIR 
Status AND OPERATIONS, (June, 1951). See also Gordin and Burton, LocaL 
Pusttc INTERGROUP AGENCIES—AN ANALYSIS OF PUBLISHED AND UNPUBLISHED 
Reports or Loca, Pusitic Human Rexations Acenctes, (Philadelphia Fair 
Employment Practice, Sept. 1951). In addition to official agencies, there are 
scores of unofficial or semi-official city agencies for human rights in the United 
States. Wisconsin alone has 8 such groups, cooperating with the Governor’s 
Commission on Human Rights in broad education programs, located in Appleton, 
Janesville, Kenosha, Madison, Oshkosh, Racine, Sheboygan, and Waupun. 
















































698 WISCONSIN LAW REVIEW [Vol. 1952 


one professional and one clerical worker, and, for many commissions, 
all work is done by volunteers. In those cities where the commission’s 
expenditures are financed by city appropriations, there is a definite 
upward trend in the money allotted from year to year. Chicago and 
Detroit commissions received more than $50,000 each in 1951 and 
many cities appropriated more than $10,000; the Milwaukee com- 
mission received $14,000. 


Methods and Activities 
Techniques 


A. Education. Since these agencies are committed to a program of 
“energetic gradualism,’’ as the Cincinnati group puts it, a primary 
job is education. A variety of media are used. All of the large com- 
missions put out annual or more-frequent reports, and in addition 
many publish reading lists, study guides, pamphlets, etc. The Toledo 
Board of Community Relations has used the printed word in a vari- 
ety of ways—distributing 2,000 calendars to school teachers listing 
the days of religious and patriotic significance so that examinations 
and assemblies would not be scheduled when the children would be 
absent, distributing blotters emphasizing understanding to all 7th 
and 8th graders in parochial schools, and providing the libraries 
with 15,000 bookmarkers with a good-will message on them. Cin- 
cinnati distributed 4,000 book covers to school children carrying a 
message for the promotion of better intergroup relations. Detroit 
has used car cards. 

Most of these agencies issue news releases and several are able to 
record many inches of ‘‘copy’’ written about their activities. The 
Cincinnati Mayor’s Friendly Relations Committee has a weekly col- 
umn in three Negro newspapers. The Manhattan Council has trans- 
lated and distributed copies of reports and pamphlets of the New 
York State Commission Against Discrimination to the foreign lan- 
guage press. 

Chicago and St. Louis have put on series of broadcasts dealing 
with human relations. Toledo’s series of programs were broadcast 
directly to the schools. Toledo also tried out spot announcements 
paid for by private firms. Manhattan and Kings County council 
members participated in radio programs in six languages. 

Movies are considered a potent force for improving intergroup 
relations and while no city commission, as far as it can be ascertained, 
has produced a film of its own, they frequently make use of movies 
in their public relations programs. The Los Angeles group sponsored 
special showings of ‘‘Go for Broke,’’ ‘“The Well,’’ and “Bright Vic- 
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tory” and Toledo showed ‘*‘Gentlemen’s Agreement,’’ with the double 
value of education of viewers and the fact, as the 1949 annual re- 
port declared, that “the board gained status as the result of being 
able to sponsor a program of such excellence.’’ Several agencies have 
a library of films on intergroup relations which are available to civic 
groups. 

All human relations specialists devote a great deal of time to 
speech-making and apparently an unlimited number of church, youth, 
women’s, fraternal and service groups want to hear about the sub- 
ject. It would be futile to list the vast number of speeches given. 
What is interesting to note is the trend away from lectures and to- 
wards small conferences and “buzz sessions.’”’ This is particularly 
noticeable in conventions and institutes sponsored by these human 
relations groups. Conventions, classes, regular meetings, etc. have 
been held with and for all sorts of groups from police officials, to 
teachers, parent groups and clergymen. The Perth Amboy Civil 
Rights Commission has put on a “‘Rumor Clinic’’ which was followed 
by four “Incident Control’”’ programs. Detroit educates by sponsoring 
“Friendship Tours’’ to visit organizations and neighborhoods of mi- 
nority groups. Another technique used is promotion of music and 
dance programs. Irvington, New Jersey put on a “Songs of the People 
Program’’ and in connection with the visit of the Freedom Train, 
the Toledo Board sponsored a program presented by many national 
and racial groups on the theme of appreciation of each other’s con- 
tribution to America’s culture. Pittsburgh has worked in a similar 
way through ‘‘Little Theater’’ groups. 

The immensity of the problems and the lack of staff and finances 
lead these public agencies to work closely with many private agencies. 
For instance, many city groups refer the problems of individual 
Negroes seeking jobs to the Urban League; they count on the support 
of the National Association for the Advancement of Colored People 
where race tension exists; they call on Jewish, Protestant and Catholic 
groups for support for their policies, for information and for active 
assistance. In the case of Detroit, this relationship has been formal- 
ized and 50 agencies and organizations form a coordinating council. 
In others this cooperation is largely based on the personal friendship 
of the officials concerned. 

B. Fact-Finding. A second major function is fact-finding. To be 
effective, these commissions must have information on local condi- 
tions, what discrimination there is in employment, in housing, in 
public services, where the tension areas are and what population 
changes are taking place. The Minneapolis Mayor’s Council bases 
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its activities on a Community Self-Survey conducted in 1947. The 
Pittsburgh survey on housing conditions is outstanding; Cambridge 
has investigated employment, housing and recreational facilities for 
minority groups, New York discrimination in baseball, and nearly 
all agencies confronted by a problem attempt to ascertain the facts, 
even though they may never be published. 

Little basic research is undertaken by the agencies. They are likely 
to rely on state or national organizations or universities. Several city 
commissions have made use of existing education facilities, with 
Cambridge calling on Harvard, Radcliffe and Wellesley students to 
do interviewing and Cincinnati in close contact with the clinical 
psychology and sociology departments of the University of Cincin- 
nati so that research projects that would supply the Mayor’s Friendly 
Relations Committee with needed data could be jointly planned. 


Areas of Activity 


It is probably easier to understand the work of these city human 
rights commissions by looking at their work in different areas where 
discrimination is practiced—employment, housing, recreation, educa- 
tion, law enforcement and public services and accommodations. 


Employment 

None of the commissions under consideration has any power of 
enforcement in the field of discrimination in employment; all they 
can do is investigate complaints and urge a nondiscriminatory hiring 
and promotion policy. The city, as an employer, is particularly vul- 
nerable in this area and Denver and Cincinnati, among others, have 
urged the hiring of minority groups by the city. The Chicago Com- 
mission, backed by an ordinance in this one instance, has looked into 
the employment practices of firms holding city contracts and, accord- 
ing to their reports, talks with officials have often resulted in openings 
for Negroes, Mexican-Americans and Japanese-Americans. 

As for private employment, many commissions investigate com- 
plaints of discrimination, among them Pittsburgh, Toledo and Cin- 
cinnati. Chicago does even more, it does not wait for complaints but 
examines the policies of employers of large numbers of workers and 
if minority groups are unrepresented, a staff member of the com- 
mission talks with personnel directors to show them the labor force 
and skills they are ignoring. Conversations with business agents of 
unions have also been undertaken by the staff of the Chicago Com- 
mission. The Los Angeles County Conference interviewed top military 
and civilian personnel of procurement agencies of the Federal Govern- 
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ment to urge the enforcement of the clause found in all defense con- 
tracts forbidding racial or religious discrimination in hiring. 

The commissions are well aware of the limits of their approach 
and many hope that, like Cleveland, they may some day advance to 
the position of enforcing a fair employment ordinance. The Execu- 
tive Director of the Pittsburgh Civic Unity Council writes: 


After some two years of experience with our ordinance, we have 
come to believe that the work requires more specific tools. We 
are, at the moment, urging adoption of a municipal fair employ- 
ment practices ordinance. In the future, we may well find our- 
selves advocating similar ordinances in the fields of education 
and private housing. As a matter of general policy we would 
prefer that the State Assembly legislate in these areas, and 
advocate municipal legislation as an interim step only.™ 


The Toledo Board of Community Relations urges enactment of a 
fair employment practice law now, while jobs are plentiful. Their 
1950 annual report declares, ‘‘in talking with Clevelanders about 
their fair employment practice law, members of the Chamber of Com- 
merce and other civic leaders were of the opinion that the work of 
the Boards of Community Relations only bear fruit as the direction 
they give to community thinking is formalized by positive legisla- 
tion.’’® 


Schools 


In the field of education, a great deal of work is being done through 
the schools, holding conferences in conjunction with the Parent 
Teachers Association (Cincinnati), educating parents in human re- 
lations during Open School Week (Troy), putting on school assem- 
blies (Cincinnati and New York), setting up a program of human 
relations in cooperation with the Board of Education (Buffalo), hold- 
ing regular meetings of school and intergroup executives (Cincinnati), 
having the commission’s annual report used as a text in high school 
sociology classes (Toledo), briefing ‘‘Career Day’’ speakers in the 
local high schools on New York Fair Employment Practices Law 
(Syracuse), and speaking to and working with many teachers and 
students. In addition the commissions have also worked to eliminate 
discriminatory practices in the educational facilities. 

In these Northern cities the primary problem lies with private in- 
stitutions, though reports mention the difficulty of placing Negro 
teachers where there are few or no Negro students, and the problem 





% Letter from C. F. Motz, Executive Director, Nov. 21, 1951. 
tee Ly J oe CieveELAND FEPC Comm’n, Our Community STRIVES FOR 
NITY, 6-7. 











702 WISCONSIN LAW REVIEW [Vol. 1952 


of getting a better mixture of students when segregated neighbor- 
hoods determine the school population. Toledo and Cambridge have 
investigated the question of private business colleges which refuse to 
accept Negro students, and Toledo has taken the position that if 
private colleges will not take Negroes, business training may have 
to be provided under public auspices. Their reports indicate that if 
more clerical jobs were available for Negro graduates, these schools 
might be more willing to admit them. Toledo has been fairly success- 
ful in opening nursing schools to members of minority groups so that 
now five of the seven schools there are unsegregated. Cincinnati has 
thus far been unable to open the doors of the College of Music and the 
Conservatory to Negro students. They are private schools but their 
affiliation with the University of Cincinnati in training school music 
teachers may offer possible redress. Toledo met a potential segrega- 
tion situation by conferring with leaders of the Singer Sewing Ma- 
chine Company dressmaking classes, before the classes opened, so 
that classes that were originally scheduled to be segregated were 
made interracial. 

Problems are also met within the public schools. Cincinnati finally 
abolished segregation in school swimming pools in 1950 and, while 
the immediate response was a drop in swimming class enrollment, it 
is expected to rise again. Negro students at the Cincinnati Vocational 
School have trouble getting cooperative jobs, and correction of the 
situation is another task for the Committee. In Albany, the Council’s 
work with department store owners resulted in a request for courses 
in retail selling in adult education classes. These have been estab- 
lished and are well attended by Negro and white students. The 
Chicago Commission has urged the placement of students of the 
Chicago Teachers College for practice teaching in any school re- 
gardless of race. The Pittsburgh Commission is pleased to note the 
hiring of more Negro teachers and their greater dispersal in the 
system. Chicago, too, has seen more Negroes obtaining administra- 
tive positions in the school system. 


Recreation and Health 


Potential and actual danger spots for arousing racial tension are 
the city parks and swimming pools. St. Louis and Cincinnati, in co- 
operation with city recreation officials, have set up training courses 
for playground leaders to prepare them to meet tension situations. 
St. Louis, without adequate preparation, attempted to make all 
swimming pools interracial, but feeling was so great that the pro- 
gram got off to a bad start, but Cincinnati is gradually making the 
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transition. On the other hand, Chicago’s problem is to keep the pools 
nonsegregated. Denver eliminated segregation in the public bath 
house. The Evansville, Indiana Commission, finding that certain 
park facilities were segregated, called the attention of the Mayor 
and Park Department to the situation, who saw to it that integrated 
use was established. 

Both Denver and St. Louis have made an attempt to see that all 
groups participate in city-wide athletic programs and St. Louis has 
ruled that no one may be considered a city champion unless he or 
she won the title in intergroup competition. The Toledo board, in 
much the same spirit, has compiled a list of Negro athletes willing 
to act as judges at public athletic events. 

The Pittsburgh Commission has done a great deal of work in the 
summer camp activities field. Whereas two camps were interracial 
in 1940, in 1949, 23 were nonsegregated. Cincinnati has also worked 
on this problem and in 1950 helped the Girl Scouts erase the final 
traces of segregation in their camps, and held a conference with Girl 
Scout, Camp Fire and YW leaders to discuss interracial camping 
techniques. With the committee’s prodding and encouragement, the 
YWCA opened up all its gym classes to Negroes in 1950. The Min- 
neapolis Council reports conferring with the International Sunshine 
Society (nudists) in regard to admittance of Negroes to their summer 
camps. 

In the field of medicine, councils in Brooklyn and Winchester 
County have brought Negro doctors and hospital and medical 
society officials together. In Westchester County the hospitals agreed 
to ignore race and religion when making appointments with the 
result that several Negro physicians have since been appointed to the 
staffs. Minneapolis notes an increase in staff opportunity for minority 
physicians and a weakening of the practice of segregating patients. 


Public Accommodations and Services 


All the commissions are concerned about the refusal of some 
restaurants, hotels, bowling alleys, etc., to permit Negroes, Jews, 
Orientals or Mexicans to use their facilities, often in violation of 
state civil rights statutes. When the Buffalo Board has a complaint, 
it sends a form letter and a copy of the Civil Rights Law of New 
York State to the violator. The usual procedure is to follow up com- 
plaints and talk with the owner or manager. Sometimes reform is 
promised, but actual reform is often discouraging. The reports of 
the Cincinnati, Denver, Pittsburgh and Buffalo Commissions men- 
tion this type of activity. 
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That city services shall be equally available to citizens is also a 
concern of these commissions. Denver reports that improvement in 
street lighting, refuse disposal, street sanitation, etc., has relieved 
the tension of those who felt they were discriminated against in the 
basic city services. That Commission has also concerned itself in 
helping members of minority groups make applications for public 
welfare assistance and in investigating complaints of discrimination 
in city employment. It also sees to it that a nondiscriminatory policy 
is practiced in the admission and treatment of patients at the Denver 
General Hospital. 


Law Enforcement 


One of the city services where there are often complaints of dis- 
crimination is in law enforcement. Since it is the attitude or ignorance 
of the individual policeman that usually determines his conduct in 
cases involving members of minority groups or when racial tension is 
present, training classes for policemen are an important service of 
many city civil rights commissions. The commissions of Minneapolis, 
Milwaukee, Cincinnati, Denver, Pittsburgh, Detroit, Seattle and 
Chicago are among those that have worked with their police depart- 
ments in developing a course in tension control, sometimes given to 
all men on the force, sometimes for a special group. Pittsburgh’s in- 
service training program aims to show the social implications of 
police work. Chicago, while not overlooking the broader implications, 
from bitter experience has urged that policemen be taught how to 
disperse crowds. 

Some commissions have also arranged conferences between minor- 
ity groups and police and court officials where allegations of unwar- 
ranted arrests, police brutality and unfair court treatment have been 
widespread. Cincinnati and Denver both feel that this has created a 
new understanding, the latter reporting that a changed attitude 
toward minority groups in the Police Department has resulted in 
increasing confidence of these groups in the police force. 

One way to increase the confidence of minority groups in law en- 
forcement agencies is the hiring of some or more policemen who are 
members of those groups. Evanston and Chicago have both urged 
this method, and in addition have noted that the city cannot expect 
the best results from Negro policemen, for example, unless they are 
given rights and privileges equal to those of the white members of 


the force. 
In all tension situations the human rights commission and police 
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department work closely together, notifying each other of trouble 
and jointly attempting to quell disturbances. 


Housing 


Published surveys of the housing situation for minority groups 
have been made by Cambridge and Pittsburgh. Other city com- 
missions are well aware of housing conditions through their efforts 
to see peaceful integration of minority group members into public 
housing and into private homes in predominantly white neighbor- 
hoods. The Detroit, Chicago and Toledo commissions work to pre- 
vent tension and open antagonism in integrated public housing proj- 
ects, talking with residents and protecting the homes of Negroes 
or Orientals. Commissions in Cleveland, Portland, Oregon and Los 
Angeles claim partial credit for ordinances passed to prohibit dis- 
crimination in public or publicly-aided housing developments. 

In the area of private housing nearly all these agencies are con- 
cerned with the problems of minorities moving into new neighbor- 
hoods. While Cincinnati, Denver, Milwaukee and Los Angeles men- 
tion this as a major problem, it is Chicago that has done the most in 
the area. That Commission feels that it is not enough to rush to the 
rescue of a Negro family that is threatened or whose home is actually 
harmed when they move into a new neighborhood; the community 
must be prepared beforehand. The Hyde Park-Kenwood community 
is an example of a situation where Negroes were beginning to move 
in and where there was much feeling. The Commission started an 
active program of education to reduce tension. First, conferences 
were held with University of Chicago officials (the University owned 
much of the property) and the Hyde Park Improvement Association, 
a group of property owners. Contacts were made with “‘lighthouses,”’ 
individuals who would relay information on racial tensions, move- 
ments and rumors in the area. Talks to church and synagogue groups 
were made and meetings which started with small church social- 
action committees grew to mass meetings of 1,000. At the same time 
Commission officials were working out a covenant with real estate 
groups and home owners which stressed the conservation of property, 
particularly an agreement to restrict owners from turning their 
property into rooming houses. Through these organizations white 
residents were persuaded not to sell out and a way was paved to 
welcome Negroes into the community. 





% The Chicago Commission has actively sought to avert strife when Negroes 
moved into predominantly white a by a program of community 
preparation. Detroit has a network of listening posts throughout the city that 
report tension situations to the Committee. 
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When sufficient interest was aroused, a Hyde Park-Kenwood Com- 
munity Conference was established by the residents of the area. 
They set up a block organization which worked to prevent bad con- 
versions, allay panic, investigate and answer the rumors started by 
some real estate firms and encourage neighborliness. Conferences 
with city officials resulted in better city services. The community 
was surveyed to ascertain discriminatory practices by restaurants 
and employment opportunities for Negroes in stores. The public 
schools, churches, synagogues, recreation agencies and Parent 
Teachers Associations were contacted and active community effort 
was instituted. 

There has been some success in working out tension situations in 
redevelopment projects or planned projects. The Cambridge Civic 
Unity Committee reports “we have been able to interpret the mean- 
ing and purport of a proposed urban redevelopment plan to many 
anxious Negroes, and in turn have explained their fears to the Hous- 
ing Authority and suggested possible improvements in public rela- 
tions.’’®? 

Problems and Issues 
State v. Local Action 


In the debates on the proposed ordinance in Madison, it was 
argued by many that these matters are better handled by state 
rather than by local governments since discrimination is not limited 
to any single community. This argument carried weight due to the 
fact that Wisconsin does have legislation covering public housing, 
public accommodations and a weak fair employment practices act. 
However, where the situation in inter-group relations is of such a 
nature as to demand community action, it is clear from the evidence 
given above that local action can be effective. When state legislatures 
fail to act, local governments have been able to alleviate community 
tension and at the same time focus attention upon the usefulness of 
anti-discrimination ordinances. The Commission on Law and Social 
Action of the American Jewish Congress, which has prepared a 
model ordinance for municipalities,®* writes: 


The chief value of such an ordinance will be in those areas 
where no State FEPC law or public accommodations law is in 
effect or where the existing laws are ineffective or limited in 
scope. It should be understood that a city ordinance on these 
subjects cannot be considered an adequate substitute for State 
laws. This is true, not only because State laws have wider ap- 





57 Letter from Catherine T. Johnson, Executive Director, Nov. 9, 1951. 
58 A copy of this ordinance can be obtained from the American Jewish Congress 


in New York, N. Y. 
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plication, but also because the limited legislative powers of 
municipalities make it impossible to insert the same effective 
enforcement procedures which a state legislature may adopt. 

However, an ordinance can play a useful role where State 
legislation is virtually impossible of attainment. It can also be 
important in States where it is believed that an FEPC law or a 
comprehensive public accommodations law can be obtained 
ultimately but not immediately. For example, the enactment 
of FEPC ordinances in Philadelphia, Cleveland and Youngstown 
in the past years will quite probably advance the enactment of 
State Laws in Pennsylvania and Ohio in the future.*® 


Local action can serve to encourage that “climate of opinion” 
which will facilitate extensive statewide action. Successful accom- 
plishments in municipalities will also serve to allay fears and prepare 
the state for a more mature approach to the problem. The ultimate 
goal should be the equalization of opportunities throughout the state. 


Criminal Sanctions v. Voluntary Compliance 


The question of penalties looms large in debates over the issue. 
“T don’t want to be jailed for choosing my neighbors’’ was a com- 
plaint often heard at the Madison hearings. Those in opposition 
argued that the entire program was an unconstitutional interference 
with private rights and opinions and a totalitarian scheme designed 
to infringe upon freedom of thought and property.® 

By and large this stems from a misunderstanding of what an anti- 
discrimination law is designed to do. It must be emphasized that its 
purpose is to eliminate discrimination. It cannot be expected to 
eliminate prejudice. It only requires that equal treatment be afforded 
to all people; it requires that a decision on employment or accom- 
modations not be made on the basis of color or creed. This is ele- 
mentary, but the arguments of the opposition to the proposed ordi- 
nance in Madison make it imperative that this be understood. 

Voluntary compliance through education is being tried in a number 
of cities, and commissions have been appointed to carry on educa- 
tional programs. This approach is desirable and can produce results 
where the human relations problem is not serious and where the com- 
mission is supplied with adequate funds to do the job. Cleveland 
tried a voluntary fair employment program but after a year’s trial 





59 Commission on Law and Social Action, American Jewish Congress, Digest 
of Model Anti-Discrimination Ordinance for Municipalities in A Stupy or STaTE 
AND LocaL LEGISLATIVE AND ADMINISTRATIVE ACTs DESIGNED TO MEET Pros- 
— or Human Ricuts 137 (Research Report No. 105, Wis. Leg. Ref. Libr., 

an. 1952). 

60 Needless to say, supporters of the measure were accused of Communistic 

leanings. 
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the Chamber of Commerce and the Urban League backed an en- 
forceable law. The Cleveland Commission reports that many em- 
ployers refused to revise their employment policies when voluntary 
compliance was tried but have undertaken to change these policies 
since the passage of a law with sanctions.** W. Brooke Graves, in 
his study of fair employment acts notes the following: 


The Senate Committee in its report on S. 1728 in 1950 refers to 
the voluntary laws in Indiana and Wisconsin as ‘already almost 
forgotten’ and notes that the Indiana Commission has not even 
filed a report in over two years, while ‘the FEPC Commissions 
in those states and municipalities whose statutes contain en- 
forceable provisions . . . have compiled an impressive and irrefut- 
able record of achievement. Statistics and other documented 
evidence,’ continued the report of the Senate Committee, have 
‘been submitted showing that wherever such laws are in effect, 
Negroes and other minorities have found employment in indus- 
tries previously closed to them. Questions about race, religion, 
national origin and other occupationally irrelevant data have 
disappeared from application forms, help-wanted advertisements, 
and employment agency registration. Minority group workers 
have increasingly been admitted to unions from which they 


were formerly excluded.’® 


Education can certainly help to reduce discrimination and many 
will voluntarily comply with a program which lacks sanctions. Any 
form of legislative action will give encouragement to those who do 
not wish to discriminate but fear economic loss or social difficulties. 
But those who insist upon treating minority“groups unequally must 
also be reached. Criminal sanctions are also educational for they 
force people to take note of their educators. As the Oregon Com- 
mission reports, ‘‘the first 18 months of the Oregon Fair Employ- 
ment Practices Act shows that an approach using conference and 
conciliation, backed up by legal penalties, combined with an educa- 
tional program to reduce prejudice is successful in eliminating dis- 
crimination in employment.’’* Such an approach can do much to 
help eliminate all forms of discrimination. 


The Human Rights Commission 


A development of major significance in recent years has been the 
adaptation of the administrative process to the field of human rights. 





61 CLEVELAND FEPC Comm’n InTERm™ Repost, Dec. 7, 1950. 

® Graves, Farr EMPLOYMENT Practice LEGISLATION IN THE UNITED STATES, 
FEepERAL, State, Municrpau 58 (Public Affairs Bulletin No. 93, Legislative 
Reference Service, Library of Congress, April 1951). 
an F.E.P. Apvisory CommiTTez, A La 

50). 


w 1n AcTIoNn, First Report 8 (1949- 
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This phenomenon reflects the attitude that government has a positive 
role to play in securing the rights and privileges of its citizens. Just 
as the idea that government has a positive role in the economic life 
of the country has led to the rapid growth of administrative agencies, 
so we today must face up to the question of the effectiveness of this 
method in the field of human relations. The evidence presented in 
this survey indicates that progress has been made only in those 
areas where human rights commissions are active. 

Opponents of the use of the administrative process fear an ad- 
ministrative agency which they conceive of as composed of over- 
zealous crusaders determined to interfere with private rights and 
beliefs, upsetting settled patterns of life and incarcerating people be- 
cause of their prejudices. The evidence is clear, however, that these 
commissions have, without exception, pursued a policy of securing 
compliance through conciliatory techniques and educational media. 
No one has yet been jailed as a result of contact with a human rights 
commission. The achievements that have been made stand as a 
testament to the activities of the commissions. In any event, all 
persons have recourse to judicial proceedings if aggrieved by a com- 
mission order. 

The arguments favoring the adoption of the administrative tech- 
nique in human relations are the same as those for the use of any 
administrative agency. It is useless to belabor the fact that racial 
and religious discrimination has produced a host of economic and 
social problems aside from the human indignities suffered. It is 
naive to argue that this is a private and not a community problem. 
Mere mention of the irrefutable fact that inefficient use of human 
resources through discrimination leads to less purchasing power, less 
consumer demand, less production and inevitably to a lower standard 
of living for all, indicates its community nature.™ Discrimination 
causes problems which require constant supervision and adjustment. 
Neither the courts nor the legislature are equipped to do this. An 
administrative agency with well defined powers makes for clearly 
allocated responsibility, uniformity of decision, the development of 
expertise and answers the need for preventive instead of merely cor- 
rective action.® 

Legislation left to the regular law enforcement authorities has not 





% See To Secure THESE Ricuts, Report OF THE PRESIDENT’s COMMITTEE 
on Civit Riauts, (1947). 

% Td. at 142. 

% For a detailed discussion of the reasons for resort to the administrative 
process see, FINAL REPpoRT OF THE ATTORNEY GENERAL’S COMMITTEE ON AD- 
MINISTRATIVE PROCEDURE, SEN. Doc. No. 8, 77th Cong., Ist Sess., 11-18 (1941). 
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proved adequate for the protection of minority groups. This has 
been true of state civil rights laws as well as municipal fair employ- 
ment practice ordinances which are not enforced by a commission. 
Minority group members who have suffered from the indignities of 
discrimination are usually neither financially equipped to incur the 
costs of a lawsuit for damages nor eager for the unpleasantries or 
publicity likely to result from a complaint to regular police officials. 
A commission charged with the function of providing equal oppor- 
tunities for minority group members can privately conduct investiga- 
tions and alleviate inter-group tension as well as vindicate private 
rights, with a minimum of publicity and ill-feeling. Evidence of 
specific accomplishments, as outlined in this survey, leads to the 
conclusion that the adaptation of the administrative process to the 
field of human rights has been mainly responsible for the great im- 
provements in community relations in the past decade.®” 

It is hoped that this survey will offer some information and guid- 
ance to local governments, and to laymen and attorneys who may 
organize or appear before a human rights commission. The problems 
may vary from area to area, but in most cases similar methods may 
be employed in widely divergent communities. It is safe to predict 
that we are witnessing the birth and growth of an almost new area 
of law. Both attorneys and laymen should understand its background 


and the goals of its proponents. 





6? For further study, see A Stupy or State anp LocaL LEGISLATIVE AND 
ADMINISTRATIVE Acts DEsIGNED TO MEET ProsBLems oF HumAN Riauts, (Re- 
search Report No. 105, Wis. Leg. Ref. Libr., Jan. 1952). See also National Associ- 
ation of Intergroup Relations Officials (NAIRO) Reporter. Published monthly, 
the NAIRO Reporter is the best source of current information and develop- 


ments in intergroup relations. 























Notes 


ORAL AGREEMENTS UNDER THE “WITHIN-A-YEAR” 
SECTION OF THE STATUTE OF FRAUDS. Although the propor- 
tion of contracts put in writing has increased with the growth of 
modern business practices, oral transactions still are a large part of 
daily business. Small business or farm employment contracts and 
many contracts made by telephone are examples. Thus the English 
Statute of Frauds, substantially borrowed by every American state,! 
has remained significant. The statute was designed to force the com- 
mission to a signed writing of agreements involving land, large 
amounts of money or goods, or long periods of time, primarily so 
that defendants would be secure against extravagant or fraudulent 
claims.? 

This note will discuss the interpretation, especially in Wisconsin, 
of the ‘‘one-year’’ section,* which reads: 


In the following case every agreement shall be void unless 
such agreement or some note or memorandum thereof, express- 
ing the consideration, be in writing and subscribed by the party 
charged therewith: 

(1) Every agreement that by its terms is not to be performed 
within one year from the making thereof. 


Section 241.02(1) has been broadly interpreted thus: Any oral con- 
tract, requiring by its terms more than one year from the date of 
making to perform, is void.‘ However, this applies only to bilateral 
contracts, at least partly executory as to both sides at the time of 
making.® If the date for completion of performance is more than a 
year from the date of the agreement, regardless of the duration of 
the performance itself, the contract is void.* If, however, the agree- 





1 Wiuutston, Contracts §§ 448, 450 (Rev. ed. 1936). See, e.g. Wis. Rev. 
Srat., Title XX, cc. 75-77 (1849). 

2? Wituiston, Contracts § 448 (Rev. ed. 1936). 

* Wis. Strat. § 241.02(1) (1951), hereafter called ‘‘the statute.” 

‘ Kirkpatrick v. Jackson, 256 Wis. 208, 40 N.W.2d 372 (1949); Estate of 
Hippe, 200 Wis. 373, 228 N.W. 522 (1930); Braasch v. Bonde, 191 Wis. 414, 
211 N.W. 281 (1926); Kindervater v. Till, 155 Wis. 585, 145 N.W. 214 (1914); 
Conway v. Mitchell, 97 Wis. 290, 72 N.W. 752 (1897); Salb v. Campbell, 65 
Wis. 405, 27 N.W. 45 (1886). 

* Estate of Hippe, 200 Wis. 373, 228 N.W. 522 (1930); Zwolanek v. Baker 
Mfg. Co., 150 Wis. 517, 137 N.W. 769 (1912): Restatement, Contracts §§ 
178, 198 (1932). See also the discussion, infra p. 717, of contracts with “executed 
consideration.” 

* Chase v. Hinkley, 126 Wis. 75, 105 N.W. 230 (1905). See also Chevalier v. 
Lane’s Inc., 147 Tex. 106, 213 S.W.2d 530 (1948). 
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ment might by its terms be performed within a year, even though 
the chance is slight, the statute does not void it.’ 

The general problem areas in the interpretation of Section 241.02 
(1)* are (1) what is the meaning of “not to be performed within 
one year’’ and (2) how to apply the statute to agreements partially 
performed. 


Computation of ‘One Year from the Making Thereof’’ 


The problem of computing the year arises most often in the case 
of an oral agreement of employment for one year. If the employment 
starts on the day of agreeing, clearly the contract will be performed 
within a year.® But is this true when the employee is to ‘‘report for 
work tomorrow’’? It has been widely stated as a unanimous rule 
that an oral agreement for a year’s service to start the next day is 
valid.!° The reasoning is that performance will be completed by the 
end of the day one year from the day the agreement is made, the 
law disregards fractions of a day, and hence the agreement is per- 
formable within a year." 

Williston cites scattered cases contra, holding that the day of mak- 
ing the contract must be included in computing the year.’ Some of 
these have been superseded or overruled by later cases in their juris- 





7 Foley v. Marsch, 162 Wis. 25, 154 N.W. 982 (1916); Conway v. Mitchell, 
97 Wis. 290, 72 N.W. 752 (1897); Heath v. Heath, 31 Wis. 223 (1872); White v. 
Hanchett, 21 Wis. 415 (1867). But in Adams v. Congdon, 259 Wis. 278, 48 
N.W.2d 469 (1951), a contract of support for life, which surely might be per- 
formed within a year, was held void. 8 241.02(1) was cited among other sections 
of the Statute of Frauds, in support of the decision. But it seems probable that 
the provisions against oral conveyance of an interest in lands (such conveyance 
by will was here promised) were the substantial grounds for the result, and that 
the case does not really mean any departure from the established rule. 

8 Sec. 241.02(1) should be distinguished from a special ‘‘one-year’’ statute, 
Wis. Star. § 240.08 (1951), which provides that contracts for the lease of land 
for more than one year are void without some writing, expressing the considera- 
tion, signed by the party by whom the lease is to be made, or by his agent. 
The Wisconsin Supreme Court held, in Baumgarten v. Cohn, 141 Wis. 315, 
124 N.W. 288 (1910), that where § 240.08 applies, the length of the lease term 
not the length of the period between the making of the agreement to lease and 
the end of the term, is the test of the need for a writing. Another difference 
from § 241.02(1) appeared in Sutherland v. Drolet, 154 Wis. 619, 143 N.W. 
663 (1913), where the court held that an oral lease is void unless it affirmatively 
appears that the term does not exceed one year, while an oral agreement under 
the “one-year” statute discussed in this note is not void unless it affirmatively 
appears that it will require more than a year to perform. 

® Wituiston, Contracts § 502 (Rev. ed. 1936). 

10 Columbia Pictures Corp. v. DeToth, 26 Cal.2d 753, 161 P. 2d 217 (1945). 
See accord, 49 Am. Jur., Statute of Frauds, §§ 24, 54 (1943); ResTaTEMENT, 
Contracts § 198, comment d, Illustration 6 (1932); Note, 27 A.L.R. 663, at 
665 (1943); Note, 114 A.L.R. 416, at 418 (1938). 

11 See, e.g., WiLLIston, Contracts § 502 (Rev: ed. 1936); 49 Am. Jur., Stat- 
ute of Frauds, § 24 (1943). 

12 WILLISTON, Contracts § 502 (Rev. ed. 1936). 
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dictions."* Wisconsin, however, still stands among the exceptions to 
the general rule.‘ After hinting at its present view at the turn of the 
century," the Wisconsin Supreme Court made its position clear as 
recently as 1938 in Brown v. Oneida Knitting Mills.* In that case 
plaintiff agreed with defendant company by long-distance telephone 
to start a year’s employment with the company as soon as he could 
get released by his then employer. The court held this agreement 
not performable within a year and thus void under the statute. 
Plaintiff’s counsel argued that release from the former employment 
might have been achieved on the very day of the conversation, and 
the new employment might thus have begun the next day, as the 
distance between the parties was short enough for easy travel. It 
was urged that this possibility of performance within a year should 
remove the agreement from the statute. The court, however, answered 
that such would not be performance within a year because the mak- 
ing of the agreement is a legal event, and the day of its occurrence 
must be included in the computation of the year. The court also 
refused to apply a statute which provided that first days should be 
excluded in figuring time.” 

The Brown case is unchallenged in this state, though of course it 
is not wholly certain that its doctrine would be followed today. It 
puts Wisconsin in a small minority that brings confusion to a rule 
of law that ought to be clear and uniform. A day one way or the other 
is not a matter of fundamental justice; what is needed is a uniform 
rule upon which lawyers, litigants, and contracting parties generally 
may rely. The majority rule in the courts of this country and in the 
Restatement involves a policy that the Wisconsin Legislature also 
seems to favor.'* If the question again reaches the Supreme Court, 
it is to be hoped that the majority rule will be adopted, especially 
since no adequate judicial motive appears to justify the present hold- 
ing. . 





13 See, e. g., Nickerson v. Harvard College, 298 Mass. 484, 11 N.E.2d 444 (1937), 
refusing to follow Raymond v. Phipps, 215 Mass. 559, 102 N.E. 905 (1913). 
Also cf. Prokop v. Bedford Waist and Dress Co., 187 App. Div. 662, 176 N.Y. 
rong eh (1st Dep’t 1919), with Billington v. Cahill, 4 N.Y.Supp. 660 (Sup. 

t. 3 

14 Brown v. Oneida Knitting Mills, Inc., 226 Wis. 662, 277 N.W. 653 (1938). 

% Chase v. Hinkley, 126 Wis. 75, 105 N.W. 230 (1905) (dictum). 

16 226 Wis. 662, 277 N.W. 653 (1938). For majority view, contrast Nickerson 
v. Harvard College, 298 Mass. 484, 11 N.E.2d 444 (1937). 

17 Now Wis. Stat. § 370.001 (4) (1951): 

TIME, HOW COMPUTED. The time within which an act is to be done 

or ee had or taken shall be computed by excluding the first day and 

including the last. . . . 
ry ‘aan of the Brown case, the relevant statute was Wis. Srat. § 370.01 

1 ; 
18 Wis. Star. § 370.001 (4) (1951), and see note 10 supra. 
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“*Possibility”’ of Performance within One Year 

Generally, it is clear that the possibility that an oral agreement 
can be performed within a year removes such an agreement from the 
operation of Section 241.02(1).!* This construction of “not to be 
performed within one year’’”’ seems justified, both by the words 
themselves and by a general policy in favor of making parties adhere 
to promises made. But the “‘possibility’’ has been so generously con- 
strued that courts at times appear more worried about the potential 
injustice of voiding agreements under the statute, than about the in- 
justice that may result from enforcing alleged oral agreements, even 
though the latter injustice is what the statute seeks to correct. In 
Wisconsin, an early decision on the question declared that an agree- 
ment would not be voided unless its terms clearly showed, or it was 
manifestly apparent to the court, that performance within a year 
from the making was simply not possible.”' 

Later, in Treat v. Hiles, extreme improbability of performance 
within a year failed to bring an oral agreement under the prohibi- 
tions of the statute. The agreement called for the working of a quarry 
to exhaustion, and it was the expert judgment of the parties, accord- 
ing to the complaint, that the quarry could not possibly be exhausted 
within a year. In an action for breach of contract, the trial court 
had sustained a demurrer to the complaint. The Supreme Court re- 
versed, largely on the ground that the contract was not within the 
statute because it might just possibly be fully performed by exhaus- 
tion of the quarry within a year. 

Apparently there is but one limit to the generous construction of 
‘‘possibility.’’ In a case where the testimony conflicted as to whether 
or not performance within a year actually was possible, and there 
was grave doubt that it was possible, our Supreme Court held it 
error for the trial judge to rule as a matter of law that the oral agree- 
ment in question was unaffected by the statute.”* The possibility of 
possibility, it seems, will not be enough. 


“Possibility’’ of Performance by Death within One Year 
The broad construction of possibility has brought the Wisconsin 
Court, and most others, to an awkward logical position in handling 


19 Foley v. Marsch, 162 Wis. 25, 154 N.W. 982 (1916); Conway v. Mitchell, 
97 Wis. 290, 72 N.W. 752 (1897); Heath v. Heath, 31 Wis. 223 (1872); Jilson v. 
Gilbert, 26 Wis. 637 (1870); White v. Hanchett, 21 Wis. 415 (1867). Regarding 
an apparent ype — in Adams v. Congdon, 259 Wis. 278, 48 N.W.2d 469 
(1951), see note 7 su 

20 Wis. Star. § 2416 "02(1) (1949). 

*! Rogers v. Brightman, 10 Wis. 55 (1859). 

22 68 Wis. 344, 32 N.W. 517 (1887). 

%3 Conway v. Mitchell, 97 Wis. 290, 72 N.W. 752 (1897). 
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agreements where death may intervene in the performance, especially 
personal service contracts. The rule appears to be that where death 
was in the contemplation of the parties as an event completing per- 
formance, then performance within a year is clearly possible and the 
oral agreement is enforceable. Where a party promises to do something 
by will, performance is contingent on death, and clearly the agree- 
ment is performable within a year.™ Similarly, an oral contract be- 
tween two brothers to support their mother for her lifetime will be 
fully performed when she dies, which may happen within a year.* 

However, this reasonable liberality toward the enforcement of con- 
tracts where death is contemplated, which of course applies to con- 
tracts to serve for life, has by logic’s mighty hand heen extended so 
as to remove from the statute all agreements to serve for an indefi- 
nite time.** An agreement for an indefinite period will be terminated 
by the death of a party, and the agreement cannot then be called 
unperformed, because of the very fact that it was for an indefinite 
period. Therefore it is argued that death completes the performance, 
that death may come within a year, and that hence the agreement 
is enforceable because performable within a year. 

In other words, the law will imply the possibility of performance 
by death of a party within a year, apparently on the ground that 
the indefinite term of the contract suggests that the parties had such 
death in contemplation as amounting to completion of performance.?’ 
A South Carolina case has explicitly used this reasoning in uphold- 
ing an oral contract of employment for an indefinite term, though 
the contract included a profit-sharing plan to take effect three years 
after the making of the agreement.?* It seems unlikely that perform- 
ance by a party’s death within a year was contemplated by the parties 
in that case. 
| This pattern of enforcement of oral contracts for indefinite terms 
also is applied so as to uphold agreements providing for performance 
until the advent of some contingency that may or may not come 
within a year.?® 

Such generous upholding of oral agreements as has been described 
seems to be a substantial court-made deviation from the purpose of 





% Jilson v. Gilbert, 26 Wis. 637 (1870). 

% Heath v. Heath, 31 Wis. 223 (1872). But see note 7 supra. 

% Kirkpatrick v. Jackson, 256 Wis. 208, 40 N.W.2d 372 (1949). See 37 C.J.S., 
Frauds, Statute of, § 62(c) (1943). 

27See Weber v. Perry, 201 S.C. 8, 21 S.E.2d 193 (1942); 27 C.J., Frauds, 
Statute of, § 118 (1922). 

%8 Weber v. Perry, 201 8.C. 8, 21 S.E.2d 193 (1942). 

29 Witiiston, Contracts § 495 (Rev. ed. 1936); 37 C.J.S., Frauds, Statute 
of, § 62(c) (1943). 
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the Statute of Frauds. An indefinite period may be long indeed, and 
the period until death or contingency completes performance may 
extend for decades, yet ‘‘indefinite duration’ brings immunity from 
the statute. Would it be heretical to suggest a wholly new interpreta- 
tion: That a contract “that by its terms is not to be performed within 
one year” should mean simply any contract which, by fair interpreta- 
tion of its provisions, would reasonably be expected to take more 
than a year to perform? Probably in the face of long judicial history 
it would be heresy, but might it not be an improvement? 

One might think that logic would carry the courts to reading the 
possibility of death into every employment contract of whatever 
duration. A contract for five years’ service involves a possibility of 
death, so why not consider this a possibility of performance within 
a year? But here courts have balked and held that an agreement for 
a specific period of performance longer than a year is not performed, 
but only that further performance is excused, if a party dies before 
the end of the period.*® This holding, reasonable enough in itself, 
leads to what one authority mildly calls a significance of form, not 
substance.*! The absurd result is that if one orally agrees to work 
for another for five years, the agreement is void; but if the same person 
orally agrees to work for another for five years unless he dies in the 
meantime, the parties have made a valid contract! 


Repetition of Agreement at Start of Performance 


If Doe agrees in May to work for Smith for a year starting July 1, 
the agreement is clearly void, as we have seen.** If Doe does start 
work on July 1, and later has to bring suit to get paid, his only 
recovery will be on guanium meruit.* But if Doe, coming to work on 
July 1 as agreed, restates that he is to work for a year on certain 
terms, and Smith assents, the contract is removed from the operation 
of the statute and is enforceable. The rationale is clear; there is a 
new making of the contract at a time when it is performable within 
a year. However, it would seem that where Doe comes to work as 


3° WiLiiston, Contracts § 495-499 (Rev. ed. 1936); 37 C.J.S., Frauds, Stat- 
ute of, § 62(a); RestaTeEMENT, Contracts, § 198, comment c, Illustrations 3,8 
Gsee); Chevalier v. Lane’s Inc., 147 Tex. 106, 213 S.W.2d 530 (1948). See also, 
e.g., Estate of Hippe, 200 Wis. "373, 228 N.W. 522 (1930); Salb v. Campbell, 
fast). 405, 27 NW. 45 (1886); Cohen v. Stein, 61 Wis. 508, 21 N.W. 514 
1 

31 WiLListon, Contracts § 499 (Rev. ed. 1936). 

32 See Chase v. Hinkley, 126 Wis. 75, 105 N.W. 230 (1905); Chevalier v. Lane’s, 
Inc., 147 Tex. 106, 213 S.W.2d 530 (1948). 

33 See, e.g., Cohen v. Stein, 61 Wis. 508, 21 N.W. 514 (1884), and the discus- 
sion of part performance, infra p . 719. 

* Huebner v. Huebner, 163 Wi is. 166, 157 N. W. 765 (1916); RESTATEMENT, 
Contracts § 198, Illustration 7 (1932). 




















































agreed, and Smith puts him to work as agreed, both without mention 
of the agreement, a reiteration of that agreement might reasonably 
be inferred from the parties’ acts. But such does not appear to be 
the rule.* The injustice of giving greater protection to parties who 
feel it necessary to restate their agreement than to those whose 
reliance on a former agreement is implicit in their actions should be 
apparent. 


Full Performance by One Party 


The conflict between the original objectives of the statute and the 
policy favoring enforcement of contracts is shown by the confusion 
of the decisions when a party bases a claim on an oral agreement and 
some performance, especially full performance, of the agreement on 
his part. The Restatement declares that when one party has completely 
performed, the whole agreement is withdrawn from the operation of 
the statute.* 

Our Supreme Court has had no difficulty in holding that where the 
consideration offered by one party to an oral agreement is fully ex- 
ecuted at the time the agreement is made, a valid contract results.*” 
By proper interpretation, these ‘executed consideration’’ situations 
are unilateral contracts, where after the agreement only one party 
has any duty left. Thus they are included in the unilateral contracts 
which have long been excluded from the operation of the statute. 
For example, advance payment of an extra year’s interest on a note 
has been held executed consideration making valid a promise by the 
creditor to extend the time of payment for a year.** Also, a promise 
not to compete for five years made by Vendor when he sells his 
stock and his good will to Vendee is withdrawn from the statute’s 
operation by consideration executed by Vendee at the time of the 
sale.*® 

Where a party completely performs after the making of the agree- 
ment and in accordance with its terms, the court has had more trouble. 
An early case, Rogers v. Brightman,* suggested in dictum that com- 
plete performance by either party would make the statute inapplica- 





% Chevalier v. Lane’s Inc., 147 Tex. 106. 213 S.W.2d 530 (1948). 
86 RESTATEMENT, CONTRACTS § 198, comment a, Illustrations 4, 9, 10 (1932). 
87 Grace v. Lynch, 80 Wis. 166, 49 N.W. 751 (1891); Washburn v. Dosch, 68 
Wis. 436, 32 N.W. 551 (1887): Jilson v. Gilbert, 26 Wis. 637 (1870). For a similar 
case, see Zwolanek v. Baker Mfg. Co., 150 Wis. 517, 137 N.W. 769 (1912) (sub- 
stantial compliance with terms of oral offer to reward raised duty enforcible 
against offeror). 
38 Grace v. Lynch, 80 Wis. 166, 49 N.W. 751 (1891). 
39 Washburn v. Dosch, 68 Wis. 436, 32 N.W. 551 (1887). 
40 10 Wis. 55 (1859). 
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ble, thus foreshadowing the present Restatement view,“ but not the 
subsequent course of Wisconsin decisions. Seven years later, in Coyle 
v. Davis,” the court held that an oral agreement by a mortgagee to 
release a mortgagor from personal liability, upon his conveyance to 
a third person of the equity of redemption, became binding on the 
mortgagee after the mortgagor had performed. This holding seemed 
in accord with the holding of the Rogers case. But only four years 
later, in a case where Coyle v. Davis was cited as the primary authority, 
the court seemed to limit itself to holding that full performance by 
one party within a year after the making of the agreement would make 
the statute inapplicable.“* Chief Justice Dixon cited and approved a 
line of cases whose doctrine was that the statute only voids agree- 
ments not to be performed on either side within the year.“ This 
language was quoted with approval in a later case where, however, 
it was not vital to the decision.“ 

In 1930, a leading case made it clear that some language of earlier 
cases would not be followed, and that Wisconsin’s view of full per- 
formance differed from that taking shape in the tentative drafts of 
the Restatement.“ Hippe, deceased, had orally promised to pay one 
Kiefer a substantial sum in five years if Kiefer would continue work- 
ing in Hippe’s garage during those years for wages that Hippe ad- 
mitted would be substandard for part of the time at least due to 
financial trouble which Hippe was in at the time. During the five 
year period, Hippe died, but Kiefer kept working at the garage and 
was paid by the estate. When the five years were up, Kiefer claimed 
against the estate for the additional sum promised him by Hippe. 
The Wisconsin Supreme Court said the extra payment was claimed 
pursuant to the alleged contract. It was not a bonus, which would 
have involved a unilateral contract and made the statute inappli- 
cable. The contract clearly was not to be performed within a year, 
so the statute applied. Kiefer’s full performance was held to have no 
effect. Neither full nor part performance by a party removes such an 
agreement from the statute, said the court, because any other hold- 
ing would virtually abrogate the statute and would encourage ex- 
travagant claims like Kiefer’s. The decision clearly suggests that no 
sort of performance on either side subsequent to the agreement will 
remove the agreement from the statue. There is no hint of the pre- 





41 RESTATEMENT, ConTRACTS § 198, comment a, Illustrations 4, 9 (1932). 
20 Wis. 564 (1886). 

43 McClellan v. Sanford, 26 Wis. 595 (1870). 

“4 26 Wis. 595, at 610. 

Washburn v. Dosch, 68 Wis. 436, 441, 32 N.W. 551, 554 (1887). 

“ Estate of Hippe, 200 Wis. 373, 228 N.W. 522 (1930). 
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viously suggested distinctions between full performance within a 
year and that requiring more than a year, but it should be noted 
that the case involved performance completed more than a year 
after the making of the contract. 

It should also be noted, in the facts of the Hippe case, that Hippe 
and his estate gradually raised Kiefer’s wages during the five years 
to a point where it probably was very little below the going rate for 
similar work. Also, Kiefer had only a nephew to support his claims 
about a transaction with a dead man. The court may have been 
influenced by a feeling that recovery by Kiefer would unduly and 
perhaps fraudulently benefit him at the expense of those who had 
tried to help him as they could. What our court will actually decide 
in a case involving full performance by one party, where the obvious 
equities are different from those in the Hippe case, still seems un- 
certain. 


Part Performance by One or Both Parties 


Should partial performance of an oral agreement, on one or both 
sides, affect the operation of Section 241.02(1)? A recent Wisconsin 
case,*? and a recent Texas case,** both have made it clear that part 
performance, even by both sides, will not remove an agreement from 
the statute. Several Wisconsin cases have stated that part perform- 
ance does not make the contract valid, but that recovery for service 
performed under an oral agreement voided by the statue can be had 
on a quantum meruit basis.“ This rule, however, seems to have 
stumbled in the only case where a party’s part performance resulted 
in no measurable benefit to the defendant.® In that case, Birdsall v. 
Birdsall, the compaint showed that plaintiff and his wife were in a 
profitable business in Atlantic City, when defendant made with them 
an oral contract that they were to come to Fond du Lac, there to be 
employed in a similar business. Defendant promised specifically that 
they would be at no financial loss for the moving. Plaintiff sold out 
at a loss, came to Fond du Lac with his wife, and was ready to per- 
form there, but defendant failed and refused to perform. Defendant 
demurred to the complaint on the ground that the contract was 





47 Kirkpatrick v. Jackson, 256 Wis. 208, 40 N.W.2d 372 (1949). 

48 Chevalier v. Lane’s Inc., 147 Tex. 106, 213 S.W.2d 530 (1948). 

4? Kirkpatrick v. Jackson, 256 Wis. 208, 40 N.W.2d 372 (1949); Braasch v. 
Bonde, 191 Wis. 414, 211 N.W. 281 (1926); Kindervater v. Till, 155 Wis. 585, 
145 N.W. 214 (1914); Chase v. Hinkley, 126 Wis. 75, 105 N.W. 230 (1905); 
Draheim v. Evison, 112 Wis. 27, 87 N.W. 795 (1901); Salb v. Campbell, 65 Wis. 
ion’ cio N.W. 45 (1886). Also see Adams v. Congdon, 259 Wis. 278, 48 N.W.2d 

9 (1951). 

6° Birdsall v. Birdsall, 52 Wis. 208, 8 N.W. 822 (1881). 
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void under the statute. The Wisconsin Supreme Court affirmed the 
trial court’s overruling of the demurrer, saying, ‘““The contract is 
certainly not within the statute of frauds, because there has been 
part performance and pecuniary loss thereby suffered, and an offer 
and readiness to perform the rest of the contract by the plaintiff, 
and the time of performance was immediately.’ 

The result reached would be better justified simply on the ground 
that it did not appear that the alleged contract was by its terms not 
to be performed within a year, and hence the statute had no applica- 
tion in the first place. Further, in view of defendant’s promise to 
indemnify plaintiff for loss suffered in moving, it is not clear whether 
overruling the demurrer means recovery on the alleged contract or 
on a quasi-contractual basis for loss suffered. What is clear from the 
court’s statement is that the fact of part performance was given a 
weight that it certainly has not received in subsequent cases that 
have not bothered to mention the Birdsall decision. Probably the 
Birdsall case would not be followed today, but clarification is needed. 


Summary and Conclusions 


1. Wisconsin does not accept the almost uniform rule that the day 
of making the contract is excluded from the computation of the 
year. In the future, a change to the majority rule is desirable. 

2. The “‘possibility’’ of performance within a year has been gen- 
erously construed, in Wisconsin as elsewhere. This has led to calling 
all agreements for personal service for life or for an indefinite period 
performable within a year. But such generosity has not extended to 
agreements to serve for a definite period exceeding a year, despite 
the implicit possibility of termination by death; thus undue import- 
ance has been given to verbal distinctions. In view of the statute’s 
original purpose, perhaps the entire logic behind this generosity of 
enforcement should be reconsidered. 

3. Unilateral contracts are not affected by the one-year statute in 
Wisconsin and by the majority view. This includes cases involving 
what the Wisconsin court calls executed consideration at the time 
of the agreement. 

4. On the effect of full or partial performance after the making of 
the agreement, the Wisconsin cases and the law generally are not 
clear. However, in this state such performance will probably not 
remove an agreement from the statute’s operation. 

For nearly three centuries, the several problems raised but not 
solved by the particular section of the Statute of Frauds here discussed 





* Birdsall v. Birdsall, 52 Wis. at 210, 8 N.W. at 823. 
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have taxed and overtaxed the interpretive ingenuity of the courts. 
Perhaps the statute, originally a legislative creature, should be re- 
considered and then relegislated into better focus with the problems 


it has raised. 
Wa Ter B. RAUSHENBUSH 





THE RIGHT TO A PERSONALLY-SELECTED REPRESENTA- 
TIVE AT COMPANY-LEVEL GRIEVANCE PROCEEDINGS 
UNDER THE RAILWAY LABOR ACT. A labor union’s exclusive 
authority to bargain for all the employees within a unit concerning 
the conditions of their employment is qualified by the right of em- 
ployees to deal directly with the employer concerning grievances.' 
That reserved right is explicitly set forth in the National Labor 
Relations Act.2 The Railway Labor Act*® contains no such express 
provision, but the case of Elgin, J. & E. R. Co. v. Burley‘ estab- 
lished that the reservation of an area within which employees might 
deal with the employer was implicit in the terms and structure of 
the Act.* The problem which this note treats is the narrower one of 
whether an employee is guaranteed a right to a representative of his 
own choosing to aid him in the processing of his grievance. 

The issue in the Burley case was whether a union could compro- 
mise and settle an employee’s grievance claim contrary to the desires 
of the individual employee. The union had carried the grievance to 
the National Railroad Adjustment Board and then had effected a 
settlement with the carrier. The question was whether the existence 
of a collective bargaining relationship precluded individual bargain- 


1 Articles considering this problem generally, and dealing in particular with 
the problem of reconciling the union’s concern for the integrity of the collective 
contract with the individual employee’s concern for the disposal of his own 
grievance are Dunau, Employee Participation in the Grievance Aspect of Collec- 
tive Bargaining, 50 Cor. L. Rev. 731 (1950); Sherman, The Individual and his 
Grievance—W hose Grievance Is ]t?, 11 U. Or Prrr. L. Rev. 35 (1950). 

2In the Wagner Act, 49 Srat. 449 (1935), 29 U.S.C. §§ 151 et seg. (1946), 
the reserved right was defined as follows: 

9(a) . . . any individual employee or group of employees shall have the 
right at any time to present grievances to their employer. 
The following was added in the 1947 amendment, 61 Star. 136 (1947), 29 U.S.C. 
§§ 141 et seg. (1948): 

. .. and to have such grievances adjusted, without the intervention of the 
bargaining representative, as long as the adjustment is not inconsistent with 
the terms of a collective-bargaining contract or agreement then in effect: 
Provided further, That the bargaining representative has been given the 
opportunity to be present at such adjustment. 

348 Srar. 1185 (1934), 45 U.S.C. §§ 151 et seg. (1946). 

* 325 U.S. 711, 723-724 (1945). On rehearing, 327 U.S. 661 (1946). 

5 The court distinguished between minor disputes, (grievances arising under 
the collective contract or other existing source of right), and major disputes, 
(issues arising in the formation of a collective contract). 
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ing as to grievances. If it did, the employee would be bound by the 
settlement obtained by the union and barred from resorting to the 
courts to enforce his contract rights. The decision established the 
principle that an employee may process his own grievance to the 
extent that its disposition does not disturb the collective interest. 
Although the Burley case did not on its facts involve the issue of an 
employee’s right to choose a grievance-processing representative, the 
court treated that question as a corollary to the one it faced. The 
existence of an individual’s right to a representative in proceedings 
at the Adjustment Board level was regarded as evidence that the 
individual was not precluded from exercising a grievance-adjusting 
function. 

The reasoning in the Burley case was as follows: the Railway 
Labor Act gives the individual employee the right as a “‘party’’ to 
refer his grievance to the National Railroad Adjustment Board;’ the 
Act gives a party the right to select a representative for proceedings 
at the Board level;* this indicates that the power to adjust grievances 
is not exclusively the union’s. 

The logic was subject to an easy extension; if in proceedings be- 
fore the Board, the employee has control over the disposition of his 
case and a right to a representative of his own choosing; and if he 
has a control of its disposition at prior levels which are ‘closely 
related in the statutory scheme and in fact,’’® it follows that the 
employee has a right to a representative of his own choosing at the 
earlier proceedings. Interpreting the Burley case, Attorney General 





6 325 U.S. 711, 729 (1945). 

The questions of power to bargain concerning grievances, that is, to con- 
clude agreements for their settlement, and to represent aggrieved employees 
in proceedings before the Board are not identical. But they obviously are 
closely related in the statutory scheme and in fact. If the collective agent 
has exclusive power to settle grievances by agreement, a strong inference, 
though not necessarily conclusive, would follow for it exclusive power to 
— the aggrieved employee before the Board. The converse would 

true. 

It is the converse which the court was establishing. 

7 325 U.S. 711, 734 (1945). Prior to the Burley case, the labor members of the 
Adjustment Board had consistently voted against considering any case asserted 
by an individual. As a result, the only way an individual could get Board con- 
sideration of his case was to have the union carry it through. Administrative 
Procedure in Government Agencies, Part 4, Sen. Doc. No. 10, 77th Cong.,1st 
Sess. (1941) p. 7. 

8 48 Srav. 1191 (1934), 45 U.S.C. § 153 (1946). 

First (j). Parties may be heard either in person, by counsel, or by other 
representatives, as they may respectively elect, and the several divisions of 
the Adjustment Board shall give due notice of all hearings to the employee 
or ae and the carrier or carriers involved in any dispute submitted 
to them. ; 
® This phrase is used in the Burley decision and in the Attorney General’s 

opinion. Compare note 6 supra and note 10 infra. 
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Clark wrote an opinion utilizing that line of reasoning.’° He concluded 
that “‘the Railway Labor Act guarantees to the individual em- 
ployee the right to prosecute his grievance personally or through 
any representative he may designate.’’!! 

The Attorney General bolstered this conclusion by relying on the 
language of the Act. 


Moreover, section 2, Second, which obligates carriers and 
their employees to consider and, if possible, resolve ‘all dispute’ 
between them ‘in conference,’ provides that the conference shall 
be ‘between representatives designated and authorized so to 
confer, respectively, by the carrier or carriers and by the em- 
ployees thereof interested in the dispute.’ And section 2, Sixth, 
provides specifically that grievance cases shall be handled in con- 
ference between ‘the designated representatives’ of the employees 
and the carriers. Further, section 2, Fourth, refers to manage- 
ment’s conferring with ‘an employee, individually, or local rep- 
resentatives of employees.’ That the employees’ ‘representative 
of the craft or class’ (see sec. 2, Fourth) is not the only kind of 
employee representative contemplated by the act is established 
in the Elgin v. Burley opinion . . .” 


But the applicability of those sections relied on is open to question. 
Section 2 of the Act is concerned with establishing the duty to bar- 
gain collectively and with the designation of the collective bargain- 
ing representative. Section 2, Sixth, in referring to the settlement of 
grievances is concerned with establishing the continuing nature of 
the duty to bargain. The grievance machinery is referred to in Sec- 
tion 3.% The statutory policy leaves the details of that machinery 





1040 Ops. Atr’y Grn. 494, 495 (1946). 

When the Attorney General’s opinion says that negotiations with the company 
and proceedings before the Board are “two stages” which are “ ‘closely po we | 
in statutory scheme and in fact,’ ” he is using a phrase from the Burley decision 
in a misleading way. The Burley use of the phrase referred to a close relation- 
ship between the processes of concluding agreements and of representing aggrieved 
employees rather than referring to a relationship between several levels of pro- 
ceedings. The similarity to which the Attorney General refers may exist as 
truly as the latter, but the Burley case should not be thought of as having so 
stated. 

1 [bid. 

12 Td. at 497. 

1348 Star. 1191 (1934), 45 U.S.C. § 153 (1946). 

First (i). The disputes between an employee or group of employees and a 

carrier or carriers growing out of grievances or out of the interpretation or 

application of agreements concerning rates of pay, rules, or working condi- 
tions, including cases pending and unadjusted on the date of aapeers of this 

Act, shall be handled in the usual manner up to and including the chief oper- 

— officer of the carrier designated to handle such disputes; but, failing to 

reach an adjustment in this manner, the disputes may be referred by petition 
of the parties or by either party to the appropriate division of the Adjust- 
ment Board with a full statement of the facts and all supporting data bear- 
ing upon the dispute. 
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to the parties. It is only in regard to the statutory terminal point 
to the grievance machinery, the Adjustment Board, that the Act 
attempts to regulate details. The explicit right to a freely chosen 
representative as set forth in First (j) of Section 3 refers only to 
proceedings at the Adjustment Board level. Because the Burley case 
affirmed this right, the Attorney General was correct in saying that 
the decision established that the ‘‘representative of the craft or class’’ 
was not the only kind of representative intended in the Act. But the 
Burley case did not establish that the Act contemplated such per- 
sonally-selected representatives in Section 2, the section in which all 
other guarantees of a free choice of representation are contained. 
The right to a ‘‘representative’’ in the sense of a grievance-process- 
ing representative is nowhere in the Act explicitly guaranteed at 
levels prior to the Adjustment Board proceedings. 

Despite these criticisms that can be made of the Attorney General’s 
opinion, his conclusion can derive some support from the Burley 
principle that the individual employee has a grievance-adjusting 
power. It can be argued that an area in which grievance-adjusting 
power is reserved to the employee is an area which is implemented 
by the right to a freely chosen representative.“ 

The argument of those asserting the right is that it is guaranteed. 
If the right rests on a statutory guarantee, the employer cannot 
legally frustrate the employee’s attempt to use such a representative. 
The effect of such a statutory guarantee should be carefully distin- 
guished from the situation which exists under the National Labor 
Relations Act. In Hughes Tool Co. v. NLRB" the employer had 
adjusted a grievance with a minority union representing the ag- 
grieved employee. This was held to be an unfair labor practice, but 
the decision recognized that the employee could utilize “‘a more 
experienced friend’’ other than a rival union in such negotiations. 
The employer under this ruling may meet with certain employee 
representatives to discuss grievances without committing an unfair 
labor practice.’* This is not the same thing as saying that the em- 
ployer must meet with the employee’s chosen grievance-processing 
representative.!” 

The earliest indications were that the courts were not going to 





4 Dunau, op. cit. supra note 1 at 752, accepted the Attorney General’s con- 
clusion as “plainly correct.” 

% 147 F.2d 69 (5th Cir. 1945). 

16 Douds v. Local 1250, 173 F.2d 764 (2nd Cir. 1949), a much criticized deci- 
sion, apparently loosens the restrictions on the type of representation an employee 
is permitted to have. ; 

17 The courts could conceivably interpret the employee’s right to pees 
grievances as reserved in the National Labor Relations Act as embodying a 
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follow the Attorney General’s interpretation of the Railway Labor 
Act. In the Brooks case'® the carrier had refused to permit a dis- 
charged Negro to be represented by anyone other than the union 
representing the bargaining unit—a union which did not admit 
Negroes. But the court found that the employee had consented to be 
represented by that union. This finding made it unnecessary to rule 
whether there was a statutory right. The court nevertheless expressed 
its belief that no such right was guaranteed.'® 

In 1950, the alleged right was asserted by means of two actions 
seeking declaratory judgments, United Railroad Workers v. Atchison, 
Topeka, & Santa Fe®® and Benton v. Southern Pacific Co." In the 
Santa Fe case, an employee had requested the union which was the 
authorized representative of the craft to appeal his dismissal, but 
the union refused. The employee then designated a minority union 
to represent him. The carrier refused to meet with the minority 
union. The employee sought to refer his grievance to the Adjustment 
Board, but the Board refused to consider it because it had not been 
handled in the usual manner with the carrier. The employee then 
sought a declaratory judgment declaring that he had a right to 
negotiate with his employer through any representative he might 
designate.?* In dismissing the action, the court said: 


. . . we think it is not the province of the courts to pass upon 
the jurisdictional dispute here asserted.** 


The court relied on a number of cases in which an unsuccessful 
attempt had been made to get judicial review of the Mediation 
Board’s determination of the appropriate collective agent for the 
unit.** The court did not consider it significant that this case in- 
volved an individual’s attempt to have a minority union act as his 
representative in the processing of a grievance rather than a true 





aranteed freedom to select a representative. That Act, however, contains no 
Coenen comparable to that in the Railway Labor Act to help support such an 
interpretation. Therefore, the right can be more persuasively asserted by em- 
ployees governed by the Railway Labor Act. 

18 Brooks v. Chicago, R. I. & P. R. Co., 177 F.2d 385 (8th Cir. 1949). 

19 Td. at 391. 

The Railway Labor Act does not empower the courts to enforce against 
a any prescribed procedure for investigating and discharging its em- 
dloyees. 
© 89 F.Supp. 666 (N.D. Ill. 1950). 

1 89 F.Supp. 906 (N.D. Cal. 1949). 

# The plaintiff also sought a declaration that he could avail himself of the 
processes of the Adjustment Board through his chosen representative. 

*3 89 F.Supp. 666, 670 (N.D. Ill. 1950). 

* The court cited Switchmen’s Union v. National Mediation Board, 320 U.S. 
297 (1943); General Committee v. M-K-T R. Co., 320 U.S. 323 (1943) ; General 
Committee v. Southern Pacific Co., 320 U.S. 338 (1943). 
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jurisdictional dispute in which a union asserts the right to act as 
exclusive collective agent. 

Benton v. Southern Pacific Co. arose out of a background of a true 
jurisdictional dispute. In an earlier case, General Committee v. South- 
ern Pacific,*> a union had attempted to be judicially declared the 
exclusive grievance-processing representative for certain employees 
for whom the Mediation Board had selected another union as the 
collective agent. The Supreme Court decided that this was non- 
justiciable as a jurisdictional dispute. 

. we believe that Congress left the so-called jurisdictional 
controversies between unions to agencies or tribunals other than 
the courts . . . . Whether different considerations would be ap- 
plicable in case an employee were asserting that the Act gave 
him the privilege of choosing his own representative for the 
prosecution of his claims is not before us.” 


In the subsequent, separate case of Benton v. Southern Pacific Co., 
an individual employee attempted to have the court declare that he 
had a right to have the minority union represent him in the process- 
ing of his grievance. The District Court decided that the question 
on which the Supreme Court had reserved decision was also non- 
justiciable.?” 

In 1951, two cases** asserted the alleged right by means of an 
action for damages for wrongful discharge. The administrative rem- 
edies provided by the Railway Labor Act do not preclude an em- 
ployee from bringing an action for a discharge in violation of the col- 
lective agreement.?* In a case where a discharge ensues from an 
employer’s violating an employee’s statutory right, similar recourse 
to the courts would seem to be available. The fact that the source 
of right is statutory rather than contractual does not restrict the 
availability of the judicial remedy. 

The fact situations in the 1951 cases were very similar. In each, 
a Negro dining car employee was accused by a supervisor of violat- 
ing a rule*® and was given notice that a hearing before the company 
had been scheduled; the collective contract contained a clause limit- 
ing the employee’s right to representation to that by another em- 





*% General Committee v. Southern Pacific Co., 320 U.S. 338 (1943). 

% Jd. at 344. Note that this was prior to the Burley decision. 

7 89 F.Supp. 906, 908 (N.D. Cal. 1950). 

It is immaterial that [the issue] was there raised by the individual plain- 

tiff rather than the plaintiff union . . . . It is not justiciable. . 

28 Broady v. Illinois Central, 191 F.2d 73 (7th Cir. 1951), cert. " denied, 72 Sup. 
Ct. 231 (1951); Butler v. Thompson, 192 F.2d 831 (8th Cir. 1951). 

29 Moore v. Illinois Central, 312 U.S. 630 (1941). 

3° The Broady case involved an argument by the employee with a patron; in 
the Butler case, the violation was the possession of liquor on the job. 
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ployee of the company; instead, the employee appeared accompanied 
by a person not an employee, and sought to proceed with the hear- 
ings; the company barred the employee’s chosen representative on 
the basis of the clause in the collective contract; the employee, 
standing on his alleged statutory right, refused to appear without 
his representative; the company discharged the employee. In each 
case, the person whom the employee sought to have represent him 
was an officer of a rival union, but in neither decision does the court 
indicate that this is decisive.*! 

In Broady v. Illinois Central, the District Court declared that ‘‘the 
plaintiff has a statutory right [under the Railway Labor Act] to des- 
ignate a representative of his own choosing,’’* and awarded damages 
for the discharge which had followed the denial of that right. This 
was reversed by the Circuit Court. 

The issue of the statutory right was not presented in the clearest 
possible way. The plaintiff had first asked reinstatement and back 
wages. Such remedies are available through the Adjustment Board; 
they are probably subject to the rule that the courts cannot invade 
the jurisdiction conferred on the Adjustment Board.* The plaintiff 
conceded his inability to recover on that count, and on appeal 
directed his argument toward recovering under amended pleadings 
on the count of wrongful discharge. 

The wrongful discharge claim rested squarely on the grounds that 
the employee had been denied a statutory right, and that the denial 
resulted in his discharge. The court makes clear that it does not 
think the statute grants the alleged right: 


We can find no provision of the Railway Labor Act which 
gives to employees the right to a representative of their own 
choice at an investigation by company officials of a charge that 
the employee had violated company rules.* 


The court points out that there is no diversity of citizenship and 
concludes that it had no jurisdiction over the case. The basis of the 
plaintiff's case was the alleged existence of a right under a federal 
statute regulating commerce.* It is clear that the refusal to take 
jurisdiction is a decision to the effect that there is no merit in the 
claim that the statute guarantees the alleged right. 





31 Compare the cases under the National Labor Relations Act which consider 
this fact as decisive in determining whether the employer has committed an 
unfair labor practice. Z.g. note 15 supra. 

32 96 F.Supp. 751, 756 (N.D. Ill. 1951). 

33 See Slocum v. Delaware, L. & W. R. Co., 339 U.S. 239, 244 (1950). 

* Page 24 of Plaintiff-Appellee brief, footnote 15. 

% 191 F.2d 73, 76 (7th Cir. 1951). 

% 28 U.S.C. § 1337 (1946). 
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The decision gives little indication of the court’s reasoning. Al- 
though both the Burley case and the Attorney General’s opinion 
were argued extensively pro and con by counsel, the decision does 
not mention either. The only clue to the rationale the court was 
accepting is contained in the following passage. 


It appears to us under the above provisions of the Railway 
Labor Act that the employee’s right to representation there- 
under, when an investigation of a breach of company rules is 
involved, would arise only when the officials of the company have 
completed their inquiry and entered a finding unsatisfactory to 
the accused employee. Then, and only then, is he entitled under 
the Act itself to a hearing before the Adjustment Board.*” 


Primarily, the court seems to decide that there is no right guaranteed 
by the statute except as to proceedings at the Adjustment Board level. 
However, the court indicates that there is some significance in the 
fact that the company had not yet made a finding against the em- 
ployee. Perhaps this indicates acceptance of an argument presented 
by the defendant’s counsel.** The argument was that the employee 
had no grievance until the company determined to discharge him. 
Therefore, he would have had no right to a representative even if 
the Act did provide such a right in the processing of grievances at 
levels prior to the Board hearings. The plaintiff’s attorney attacked 
the argument as contrary to “the realities of labor-management re- 
lations’’: 
The [dining car] steward and the superintendent were his job 
superiors and in their job relationship to him were plainly rep- 
resentatives of management. The steward’s filing of the com- 
plaint, and in any event the superintendent’s preferment of 
charges against plaintiff placed his job in jeopardy. Certainly 
no more is required to create a grievance.*® 
The argument that there is no grievance at the time of the hear- 
ings doés seem to be out of touch with the realities of labor relations. 
There is no clear break between investigatory hearings and proceed- 
ings involving the disposition of the grievance. A settlement is quite 
likely to occur at the first hearings, and certainly the representative 
would be most useful to the employee at such hearings. 





37 191 F.2d 73, 77 (7th Cir. 1951). 
** Brief of Defendant-Appellant, pp. 39-40. 

The grievance claim, in short, is essentially the same as a litigant’s right 
of appeal in a case in court. The ‘right of appeal arises only when a judgment 
has been entered adversely affecting the proposed appellant. . . . In the case 
at bar, the plaintiff had no grievance until he was actually dismissed, the 
day after the investigation. 

** Brief of Plaintiff-Appellee, p. 25. 
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In Butler v. Thompson the District Court stated that the employee 
had a statutory right to have a representative present at the hear- 
ings with the carrier and that the plaintiff could recover in a wrongful 
discharge action if he could show the discharge was not justified.‘ 
But the action was dismissed because the complaint had sought 
reinstatement and back pay which could be ordered only by the 
Adjustment Board. 

The Circuit Court affirmed the dismissal of the case but on broader 
grounds. The decision cited the Broady case with approval and went 
on to say: 

The statute recognizes a distinction between proceedings on 
the company level and those before the Adjustment Board when 
there is in effect a collective bargaining contract. In investiga- 
tions, conferences or hearings by or before officers of the carrier 
an existing legal contract controls, whereas the procedure before 
the Board is controlled by Statute.*! 

Once again the Burley case and the Attorney General’s opinion were 
not mentioned. 

In the light of Butler and Broady, court interpretation of the Rail- 
way Labor Act as guaranteeing a free choice of grievance-processing 
representatives seems unlikely. But three factors weaken the force 
of these cases as precedent. First, the cases were not formulated as 
a clear test of the wrongful discharge theory of recovery. The seek- 
ing of reinstatement and back wages confused and weakened the 
cases. Secondly, the cases both involved, in fact, the element of rival 
unionism. If a case claiming the existence of the statutory right but 
lacking this element should arise, the courts might well distinguish 
it from the Broady and Butler cases. This would accord with the 
distinction made in another regard by the courts in the cases under 
the National Labor Relations Act.** The third element which weakens 
the cases is their failure to meet directly the arguments of the Burley 
case and the Attorney General’s opinion. 

This is not to say that the Broady result is incorrect under the 
Act and the Burley doctrine. The issue in the Burley case and the 
issue considered here are fundamentally different. The former con- 
cerns to what extent the employee’s common law right to bargain 
for himself is limited by a policy placing exclusive bargaining power 
with a collective agent. The idea that Justice Rutledge was bolster- 





40 The court says that it would not consider the discharge wrongful merely 
because the personal representative had been illegally barred from the hearing. 
This indicates that the court would review the carrier’s action to determine 
whether there were grounds to support the discharge. 

“1 192 F.2d 831, 833 (8th Cir. 1951). 

# See note 15 supra. 
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ing by his logic in the Burley decision was that the statutory declara- 
tion favoring collective bargaining did not require the collective 
agent to have the sole grievance-adjusting power. The Broady issue 
is to what extent an employee is guaranteed new rights by statute. 

The issue resolves properly into a question of whether the area 
reserved to the employee by the Burley doctrine necessarily requires 
a free choice of representatives in order to implement the exercise 
of that grievance-adjusting function. If so, the Act could be inter- 
preted to have granted a guarantee of that freedom. If not, the crea- 
tion of such a guaranteed right calls for a clearer expression of legisla- 
tive intent before it can be said to exist.“ 

In most instances the employee will prefer to have the majority 
union process his grievance. Usually it can do the job best. As a part 
of its statutory duty to represent all employees, the union should be 
under some duty to refuse to aid in the processing of their grievances 
on the grounds of race.“ A statutory right guaranteeing a representa- 
tive of the employee’s choice would be a poor substitute for even- 
handed union action. Policy makers should consider the effect on 
shop relations which might result from encouraging individual pre- 
sentation of grievances. Leaving the function in the hands of the 
majority union might encourage the union to assume responsibility 


for fair treatment of all the employees it represents.“ 
JAMES R. JACKSON 





PROCEDURAL PROBLEMS OF SECURED TRANSACTIONS 
OF CONSUMER GOODS CURRENTLY, AND UNDER THE 
PROPOSED COMMERCIAL CODE.* This note compares present 


‘8 A number of state labor relations acts contain such express guarantees. An 
example is Wis. Star. § 111.05(1) (1951): 

. .. any individual employe or any minority group of employes .. . shall 
have the right at any time to present grievances to their employer in person 
or through representatives of their own choosing, and the employer shall 
confer with them in relation thereto. 

“4 See Note, Duty of Union to Minority Group in the Bargaining Unit, 65 Harv. 
L. Rev. 490, especially at 500 (1952). 

“In recommending the union shop for non-operating railway employees, 
the emergency board report of February 14, 1952, as reported in 29 L.R.R.M. 
173, gives promise of better union behavior in this regard: 

The board also pointed out that racial discrimination has been “almost 
completely eradicated’”’ from the laws of the 17 non-operating unions. As- 
surances were given by the unions’ top officers on the record that any remain- 
ing discriminatory provisions or rules would be eliminated at coming con- 
ventions. 


* This note is directed primarily at acquainting parties to secured transactions 
of consumer goods, and their lawyers, with the step by step procedural differ- 
ences involved in the new Code. As such, the note does not purport to treat all 
the substantive provisions of the Code. It does, however, consider substantive 
provisions to the degree that they are interrelated with procedural steps. 
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Wisconsin law with that of the proposed Uniform Comercial Code! 
in respect to the mechanical procedures? required of both parties to 
; a retail secured transaction® involving consumer goods.‘ 

: The law in Wisconsin setting out the mechanics of such trans- 
actions is primarily statutory’ and very detailed. Usage has reduced 
| this detail to a more or less standard operating procedure, however. 
The Code provides that certain acts and parts of acts inconsistent 
with the Code should be repealed.* Among these are the Uniform 
: Conditional Sales Act (Chapter 122) and any acts affecting chattel 





mortgages (including Chapter 241). This means that Wisconsin’s 

: detailed mechanical procedures would be completely replaced by the 
: Code provisions. i 
The Code also combines the procedures relating to pre-Code con- i 
ditional sales and chattel mortgages along with other traditional 

types of security interests.’ Thus the net result of the abolition of } 

two pre-Code procedures is one entirely new procedure under the q 

Code. These procedural changes will be examined as they relate to j 

(i) giving original effect to the security interest; b 

(ii) continuing the effect of the security interest; 

(iii) ending the effect upon satisfaction of the conditions, or; q 

(iv) obtaining satisfaction upon a default of the conditions. 


Giving Original Effect to the Security Interest 


To be effective against all persons a chattel mortgage in Wiscon- ‘ 
sin must be filed with the register of deeds of the county in which fi 
the property is located.* The filing may be of the original instrument, 





1 All references to the Unrrorm CoMMERCIAL Cope in this note are to the 
Final Text Edition (November 1951) unless otherwise indicated. 

Copies of the Untrornm CoMMERCIAL CopE may be purchased from The Amer- 
ican Law Institute, 133 South 36th Street, Philadelphia 4, Pennsylvania. A 
complete symposium on the provisions of the proposed Code can be found in 
the March, 1952 issue of the Wisconsin Law Review. Copies of this symposium 
may be obtained for $1.00 from the Wisconsin Law Review, University of Wis- 
consin, Madison, Wisconsin. 

? For a complete discussion of Article 9 of the Code on Secured Transactions, 
including the substantive omissions of this note, see Birnbaum, Article 9—A i 
Restatement and Revision of Chattel Security, 1952 Wis. L. Rev. 348. # 

? Such transactions as in pre-Code language are known as chattel mortgages i 
and conditional sales, and which, under Section 9-102(2) of the Code, along with a 
other traditional types, are known as “secured transactions.” 4s 

‘Such goods which, under Section 9-109(1) of the Code, “‘... are used or \ 
bought for use primarily for personal, family or household purposes. . . .” i 

5 For conditional sales, see Wis. Stat. Ch. 122 (1951); S chattel mortgages, : 
see Wis. Stat. Ch. 241 (1951). ; 

6 U.C.C. § 10-102. 

7U.C.C. § 9-102. 

® Wis. Strat. § 241.10 (1951). It has been held that, in the absence of proper 
filing, actual notice to subsequent purchasers is insufficient. C.I1.T. Corp. v. 
Wellerman, 242 Wis. 287, 7 N.W.2d 884 (1943). There is a special provision for 
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a copy certified by the mortgagee, or a duplicate original with carbon 
signatures from the original. To entitle the instrument to be filed it 
need not be acknowledged or attested. The register of deeds must 
follow a detailed system for cataloguing and indexing.® 

Upon delivery of the goods to the buyer, a conditional sale con- 
tract is effective against all persons'® except a purchaser from or a 
creditor of the buyer who without notice purchases the goods or 
acquires a lien by attachment or levy upon them before a proper 
filing, unless the filing takes place within ten days of the conditional 
sale." Proper filing consists of delivery of the original contract or a 
copy to the register of deeds of the county where the goods are first 
kept by the buyer.’ The contract is valid and may be filed without 
being acknowledged or attested; however, there shall be no filing 
where the debt is less than ten dollars.* The system of cataloguing 
to be followed by the register of deeds is similar to that for filing 
chattel mortgages." 

The procedure necessary to give original effect to a security in- 
terest under present Wisconsin statutes as summarized above is fairly 
easily comprehended by study of the relevant sections, keeping in 
mind more or less familiar interrelated substantive provisions. Such 
is not the case with the Code, however. Buried and widely scattered 
amidst the new language and uncommon connotations given thereto 
is an initially confusing procedural pattern keyed to some new sub- 
stantive concepts. Both the mechanics and substantive result are 
based upon several requirements and phases of effectiveness of the 
security interest. The primary requirement in the nature of a Stat- 
ute of Frauds is that of “enforceability”’: 


A security interest [in any event] is not enforceable against 
the debtor or third parties unless (a) the collateral is in the 


duplicate filing where the goods are in a city or village situated in more than one 
county (e.g., Waupun and Watertown) and the location of the goods is not 
within any one county. Where portions of the goods under one mortgage are 
located in different counties, the creditor must file in each of the counties. One 
such filing covers only that portion of the property within the given county. 

A chattel mortgage is valid where cneumnien is delivered to and retained by 
the mortgagee. Wis. Srar. § 241.08 (1951). This section also invalidates any 
mortgage upon the property of a married man which is exempt from execution 
except a purchase money chattel mortgage, unless the signatures of his wife an 
two witnesses appear on the instrument. 

® Wis. Strat. § 241.10 (1951), with references to Section 59.51(12). 

10 Wis. Star. § 122.04 (1951). 

1 Wis. Stat. § 122.05(1) (1951). 

#2 Wis. Stat. § 122.06 (1951). Where the goods are in a city or village situated 
in more than one county, and the goods are not within any particular county, 
duplicate originals or copies may be filed in all.such counties. 

13 Thid. 

4 Wis. Srar. § 122.10 (1951). The filing fee is fifty cents. 
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possession of the secured party; or (b) the debtor has signed a 
security agreement which contains a description of the collateral 
1 


A “description’’ is considered sufficient “ . . . whether or not it is spe- 
cific if it reasonably identifies the thing described.’’** 

Another primary requirement is that “‘A security interest cannot 
attach until an agreement is made that it attach and value is given 
and the debtor has rights in the collateral. . . .unless explicit agree- 
ment postpones the time of attaching.’’” However, “No security 
interest attaches under an after-acquired property clause. . .to con- 
sumer goods when given as additional security unless the debtor 
acquires rights in them within ten days after the secured party gives 
value.’’!8 

A phase of effectiveness of the security interest which is quite 
misleading is that of ‘‘perfection.’’ The rules as to the attainment of 
this phase vary according to the type of goods involved as defined by 
the Code. ‘(Consumer goods’’ have already been defined.!® ““Equip- 
ment”’ goods is “used or bought for use primarily in business (includ- 
ing farming or a profession). . . .’’”?° ““Perfection’”’ is attained without 
filing in only a limited number of cases, one of which is “‘. . . a pur- 
chase money security interest in farm equipment having a purchase 
price not in excess of $2500; but filing is required if the equipment 
is part of the realty under Section 9-313 or a motor vehicle required 
to be licensed. . . .’’*' Perfection is also attained without filing in 

. & purchase money security interest in consumer goods; but filing 
is required if the goods are part of the realty under Section 9-313 or 
a motor vehicle required to be licensed.’’*? Thus, without filing, “‘per- 
fection’ results in these cases at the time when the security interest 





% U.C.C. § 9-203(1). 

% U.C.C. § 9-110. 

17 U.C.C. § 9-204(1). - 

18 U.C.C. § 9-204(4) (b). 

19 See note 4 supra. 

20 U.C.C. § 9-109(2). 

21 U.C.C. § 9-302(1)(c). 

2 U.C.C. § 9-302(1)(d). The required filing with regard to a motor vehicle 
which qualifies as either “farm equipment” or “consumer goods” is qualified, 
however, by a further provision in Section 9-302(2) ve * “The filing provisions 

. do not apply to...a - fected security interest . roperty subject to a 
statute of tht state which . - requires indication ona cunt cate of title of, such 
security interests in such proj rty....,” and, “Compliance with any such statute 
is equivalent to filing... ection 85.01 (3) of Wisconsin Statutes requires such 
indication on the certificate of title, and the creditor could dispense with filing. 
On the other hand, if it is held that Wisconsin vehicle certificates of title are not 
conclusive evidence of ownership under the Code, it is submitted that a filing 
of any security interest in vehicles should be required. 
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attaches, as “. . . a security interest is perfected . . . if no filing is 
required .. . at the time the security interest attaches... .’’" 
While in the above cases “‘perfection’’ (from the secured party’s 
standpoint) is automatic without filing is protecting against the debt- 
or’s subsequently acquired creditors, it is not altogether perfect, for: 


In the case of consumer goods and in the case of farm equip- 
ment having an original purchase price not in excess of $2500 
(other than goods or equipment which are part of the realty 
. . .), & buyer takes free of a security interest even though per- 
fected if he buys without knowledge of the security interest, 
for value and for his own personal, family or household purposes 
or his own farming operations unless prior to the purchase the 
secured party has filed a financing statement covering such 
goods.*4 


Thus, protection is afforded against such a buyer only if filing is 
accomplished prior to his purchase. Entirely absent from these pro- 
visions is the ten day permissive secret lien period such as found in 
the present Uniform Conditional Sales Act. In this requirement of 
immediate filing to protect against such a buyer the Code follows 
present Wisconsin chattel mortgage law. 

Under the Code Wisconsin presumably will elect to retain the 
registry of deeds as the office of filing. However, filing must be ac- 
complished in the county of the debtor’s residence,” not in the county 
where the goods are located, as currently. The instrument filed under 
the Code is known as a “financing statement’’ and may consist of 
the security agreement or contract, but in any event the instrument 
must be signed by both parties, giving their addresses and contain- 
ing a description of the property secured.” The initial cataloguing 
procedure to be followed by the filing officer is somewhat less de- 
tailed than under existing statutes, and the fee is set by the enacting 
state.?” 


Continuing the Effect of the Security Interest 


A chattel mortgage in Wisconsin remains in effect against creditors 
of the mortgagor and subsequent purchasers or mortgagees for a 
three year period after filing. However, the validity of the filing may 
be extended for successive one-year periods by filing an affidavit 
setting forth the interests of the mortgagee 30 days prior to the 





3 U.C.C. § 9-303(1)(b). 
*U.C.C. § 9-307(2). 

% U.C.C. § 9-401(1)(b). 
%* U.C.C. § 9-402(1). 

27 U.C.C. § 9-403(4), (5). 
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expiration of each period.”* Substantially the same provisions apply in 
regard to duration and renewal of the validity of filing of conditional 
sales contracts in Wisconsin.”® 

Under the Code a filed financing statement which states the ma- 
turity date of the obligation secured remains effective until that date 
and such time thereafter until the filing officer may notify the secured 
party that it will lapse, unless a continuation statement is filed with- 
in 60 days from the date of notification.*® If no maturity date is 
stated, the filing officer may notify the secured party after the ex- 
piration of 5 years from filing date that unless a continuation state- 
ment is filed within 60 days after the notice, the effectiveness of the 
financing statement will lapse. In both cases a five-year cycle con- 
tinues if continuation statements are filed. 

It should be noted that these Code provisions for continuing the 
security interest provide that such interest continue, whether or not 
amaturity date is set in the filed financing statement, until the filing officer 
sends his notice. Notwithstanding that this is a great help to secured 
parties, it is submitted that the filing officers will become somewhat 
inundated with the task of the daily search of their volumes to 
locate financing statements requiring notice to be sent to create the 
impending lapse. Other problems may stem from the provision allow- 
ing a financing statement to set its own maturity date without any 
statutory ceiling. 


Ending the Effect Upon Satisfaction of Conditions 


In Wisconsin when a chattel mortgage is paid and any other con- 
ditions performed, the mortgagee must execute and deliver a release. 
Furthermore, the mortgagee may, with or without consideration, and 
without the debt of the mortgage being reduced, release any portion 
of the mortgage by executing and delivering a partial release spec- 
ifying the released portion. The mortgagor must file such release or 
partial release within ten days.* 

After performance and upon written demand by the buyer, under 
a Wisconsin conditional sale contract, an acknowledged statement 
of satisfaction must be mailed or delivered by the seller to the buyer 
within ten days upon pain of five dollars damages and liability for 
all damages suffered. Upon presentation of the release the register 
of deeds must note it in the mortgage index, and then file it.* 

28 Wis. Stat. § 241.11 (1951). 

29 Wis. Stat. § 122.11 (1951). 

%° U.C.C. § 9-403(2), (3). 

1 U.C.C. § 9-403(3). 


% Wis. Stat. § 241.17.(1951). 
33 Wis. Stat. § 122.12 (1951). 
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The Code provides that where there is no remaining obligation, 
the secured party, upon written demand by the debtor, must send 
the debtor a statement of the fulfilled obligations within ten days of 
demand, or be liable to the debtor for $100 plus any loss caused the 
debtor by his failure.* On presentation to the register of deeds of 
such a termination statement he must note it in the index.* 

Thus, in Wisconsin where currently a chattel mortgage release is 
furnished automatically, the Code follows Wisconsin conditional sales 
procedure in requiring a release only after demand. This appears 
reasonable, and is a consolidation into one procedure. However, the 
increased penalty for failure to furnish a release properly, from five 
dollars under the Uniform Conditional Sales Act to $100 under the 
Code, plus actual damages in both cases, seems to be somewhat 
harsh for the person deficient in this respect, particularly should the 
transaction involve less than $100. 


Obtaining Satisfaction upon Default of Conditions 

To summarize current Wisconsin procedure in satisfying a de- 
faulted chattel mortgage, after retaking, the mortgagee must serve 
notice of any intended public or private sale upon the mortgagor in 
the manner of a circuit court summons if the mortgagor resides 
within the county where the chattel was taken, or if not so residing, 
by registered mail, at least ten days prior to such sale. If a deficiency 
judgment is desired it must be so stated in the notice or it will be 
denied. The mortgagor may redeem during this period by payment 
of the debt plus any costs of seizing. At any time prior to forty- 
eight hours before a public sale, the mortgagor may notify the mort- 
gagee of his intention of supplying an auctioneer whose expenses are 
paid by the mortgagor. The mortgagee must also serve ten days’ 
notice of sale upon any subsequent mortgagee who has notified him 
of the existence of the subsequent mortgage, or the sale will not be 
valid against the subsequent mortgagee. Any person aggrieved by a 
violation of the foregoing provisions may recover actual damages, 
plus $25 liquidated damages, and if the property is sold without 
proper notice, or within the limited period, the debt is deemed paid 
and the mortgage cancelled. These provisions cannot be waived be- 
fore the making of the contract, at the time of its making, or in the 


contract, by the mortgagor. 
Deficiency judgments*’ are taken upon the basis of reasonable 





* U.C.C, § 9-404(1). 

% U.C.C. § 9-404(2). 

% Wis. Stat. § 241.13 (1951). 
37 Wis. Strat. § 241.134 (1951). 
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value at the time of the sale. Before issuance of an execution or 
garnishment on a judgment taken prior to foreclosure, the mortgagee 
must serve upon all the judgment debtors at least five days’ notice 
in writing of an application to the court to determine the reasonable 
value of the goods at the time of the sale. In an action to quash an 
improper process the judgment debtor may be awarded an attorney’s 
fee not over $50, plus costs. No waiver of these provisions is valid, 
except by written agreement after default for consideration. 

Briefly, to satisfy a defaulted conditional sale contract in Wiscon- 
sin,** the seller first serves notice personally or by registered mail 
upon the defaulted buyer of his intention to retake within 20 to 40 
days of the intended retaking. The notice must state the default and 
the end of the period when retaking can be accomplished, and must 
briefly and clearly state the buyer’s rights if the goods are retaken. 
Unless the goods can be retaken without breach of the peace, legal 
process must be used, except that houshold furniture must be retaken 
by legal process. The buyer may redeem prior to the day for retaking; 
if he does not, the seller may retake and hold the goods subject to 
resale provisions, but without any right of redemption in the buyer. 
If the seller did not serve notice of retaking he may retake and the 
buyer may redeem within ten days. Upon personal or registered mail 
demand, the seller must furnish the buyer within a reasonable time 
a written statement of the sum due with expenses, or be liable for 
$10, plus damages. 

Next, if the buyer has not redeemed but has paid at least 50% of 
the purchase price, the seller must sell at public auction, giving the 
buyer ten days notice personally or by registered mail. Public notice 
must also be given in three places in the city, town, or village of the 
sale, at least five days before such sale. If $500 has been paid, news- 
paper notice must also be given in such city, town, or village. The 
sale itself must be no later than thirty days after retaking. Deficiency 
judgment provisions®® are similar to those relating to chattel mort- 
gages, but with no requirement that such intention be stated in the 
notice to the buyer.*® 

Under the Code provisions for default proceedings“ the secured 





38 Wis. Stat. §§ 122.16-.20 (1951). 

9 Wis. Stat. §§ 122.21-.221 (1951). 

40 Other substantive provisions not encompassed by the ane of this note are 
to be found in Wis. Star. §§ 122.23-.25 (1951). In addition, tion 122.26 pro- 
vides that the buyer cannot waive before or at the time of, or in, contracting, the 
notice, resale or damage provisions; except that the contract may provide for 
rescission by the seller as to all the goods, or to any part specifically priced in 
the contract. 

“ U.C.C. §§ 9-501 through 9-507. 
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party may first reduce his claim to judgment, and foreclose the 
security interest by any available judicial process.“ Unless otherwise 
agreed, a secured party has the right to possession of the goods on 
default and may proceed without judicial process without breaching 
the peace.“ 

Next, “In the case of a purchase money security interest in con- 
sumer goods if the debtor has paid 60 per cent of the cash price 
and has not signed after default a statement renouncing his rights 
a secured party who has taken possession of the collateral must dis- 
pose of it... .’”’ within ninety days after retaking, or the debtor 
may recover in conversion, secure a judicial order for disposition, or 
secure any other remedy under Section 9-507 (1).* Such disposition 
may be at public or private proceedings, involve one or more con- 
tracts,‘7 and may be a sale, lease, or other disposition of any or all 
of the collateral in its then condition or following any commercially 
reasonable preparation or processing.‘* The disposition may be at 
any time and place and on any terms, but every aspect, including 
method, manner, time, place, and terms must be commercially reason- 
able.*® This requirement of a ‘‘commercially reasonable’’ disposition 
is further explained in Section 9-507 (2); nonetheless, it is submitted 
that this attempt to do away with the express provisions for resale 
as found in current statutes will result in much litigation, not neces- 
sarily in the narrow field of consumer goods transactions, but cer- 
tainly in fields where more money is involved in each transaction. 

‘Reasonable notification’”’ of the time and place of any public or 
private sale, and “appropriate notification’? of any other intended 
disposition must be given to the debtor and any other secured party 
having a security interest in the collateral who has filed or is known 
to the secured party, unless the collateral is perishable or threatens 
to decline speedily in value, or “ . . . is of a type customarily sold 
in a recognized market. . . .’’®° Again, it is submitted that ‘“‘reason- 
able’”’ and “appropriate’’ notification are rather nebulous and fairly 
beg many and varied judicial determinations. Just what is a collat- 
eral “of a type customarily sold in a recognized market” should also 
involve some interesting litigation. 





# U.C.C. § 9-501(1). 

# U.C.C. § 9-501(1)(a). 
“U.C.C. § 9-503. 

# U.C.C. § 9-505(1). 
 Thid. 

47 U.C.C, § 9-504(2). 

#8 U.C.C. § 9-504(1). 

49 U.C.C. § 9-504(2). 

5° Ibid. 
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In any other case than a 60%-paid consumer goods transaction 
involving a purchase money security interest,*' the secured party 
may propose to retain the collateral in full satisfaction. Notice of 
such proposal must be given the debtor and any other filed or known 
secured party having a security interest in the collateral; but if an 
objection is received from such party within thirty days from receipt 
of the notification the secured party must dispose of the collateral 
as set out above. 

“If the security agreement secures an indebtedness, the secured 
party must account to the debtor for any surplus, and, unless other- 
wise agreed, the debtor is liable for any deficiency . . . . ’’®* Apparently 
calculation of the deficiency is not based upon reasonable value. 

At any time before the secured party has disposed of the collateral 
or entered into a contract for its disposal, or before the obligation 
has been discharged by the secured party without objection by ex- 
ercising his option to retain the goods, the debtor may reclaim the 
collateral by tendering the amount due, plus expenses of retaking, 
storing, etc.* 

If the secured party fails to proceed properly, disposition may be 
appropriately ordered or restrained. If improper disposition is made 
any person entitled to notification may recover any loss so caused. 
In any event, when consumer goods are involved, the debtor has 
a right to recover not less than the amount paid plus 10% of the 
cash price or principal amount of the debt.* 

The rules stated above as to default rights of the debtor and duties 
of the secured party may be waived or varied only as provided in 
Part 5 (Default) of Article 9.5 


Conclusion 


It is thus seen that the Uniform Commercial Code presents one 
set of procedures completely supplanting the existing ones. These 
procedures will require careful study by parties to secured transac- 
tions, and their lawyers, in order to minimize the initial confusion 
which will ensue from any enactment of the Code in Wisconsin. 
Despite substantive criticisms that the Code is “unnecessary” and 





51 U.C.C. § 9-505(2). 

5 U.C.C. § 9-504(1). This wording represents a change from the November 
1951 edition, clarifying the intent. This change has not been published at this 
writing. 

8 U.C.C. § 9-506. 

* U.C.C. § 9-507(1). 

§ U.C.C. § 9-501(3). The provisions of Section 1-107, on waiver of rights 
arising out of alleged breach, and the provisions of Section 1-208, on an option 
to accelerate due to a good faith belief of “insecurity,” must be read in con- 
junction with Section 9-501(3). 
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“lender’s law,’’ it is submitted that the consolidation of procedures 
is a marked improvement over current multiple provisions. In addi- 
tion to the interstate variations in current security law, the proce- 
dures vary with the label attached to the security transaction, e.g., 
pledge, chattel mortgage, conditional sale, assignment, factor’s lien, 
etc. A consolidation into uniform procedures, with its resultant effect 
of reconciling generalizations, may result in a truly uniform code or 
it may produce forty-eight interpretations of the same words. In any 
event, the bench, bar, and commercial world of Wisconsin will have 
to cope with new substantive commercial law in many respects and 


entirely new procedures in conjunction therewith. 
Joon W. McFapyEn 





VALIDITY OF PROHIBITIONS AGAINST ASSIGNMENTS— 
THE CARISTO CASE AND THE COMMERCIAL CODE. The 
validity of a clause prohibiting the assignment of a contract right 
was upheld in a recent New York decision which represents a view 
contrary to that of the proposed Uniform Commercial Code. In the 
recent New York case, Allhusen v. Caristo Construction Corp.,! the 
defendant, a general contractor, subcontracted with a painting firm 
for certain painting work to be done. The contract contained this 
provision: 

The assignment by the second party [subcontractor] of this 
contract or any interest therein, or of any money due or to 
become due by reason of the terms hereof without the written 
consent of the first party [general contractor] shall be void.? 


Notwithstanding the provision, the right to monies due or to be- 
come due under the contract was assigned by the subcontractor 
without the consent of the general contractor. The assignee sought 
recovery from the general contractor of the amount owing for work 
completed by the subcontractor. The New York Court of Appeals, 
construing such a prohibitory clause for the first time,’ found the 
clause effective to avoid the assignment. The court stated: 


. . . we think it is reasonably clear that, while the courts have 
striven to uphold freedom of assignability, they have not failed 
to recognize the concept of freedom to contract .... [the] parties 


1303 N.Y. 446, 103 N.E.2d ay (1952). 

2 Jd. at 446, 103 N.E.2d at 891 

+ Kindred clauses construed by the New York courts have been held: (1) per- 
sonal covenants limiting the covenanter to a claim for damages in the event of 
breach. Sacks v. Neptune Meter Co., 144 Misc. 70, 258 N.Y.Supp. 254 (Sup. 
Ct. 1932), a Pa. 238 App. Div. 82, 263 N.Y. Supp. 462 wy ep’t 1933); Man- 
chester v. dall, 19 Jones & S. 460 (1885), aff'd mem., -Y. 638 (1886); 
see note 6 infra; (2) ineffectual because of uncertain tant State Bank v. 
Central Mercantile Bank, 248 N.Y. 428, 162 N.E. 475 (1928). 
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may ‘“‘limit the freedom of alienation of rights and prohibit the 
assignment.’’4 


The result reached in the Caristo case is contrary to the present 
trend of the law treating the subject of prohibitory clauses. It would, 
however, be difficult to say the result is wrong. Rather, the case 
represents what is the twilight of one phase in the evolution of the 
law regarding restrictive provisions of this nature. In contrast, the 
proposed Uniform Commercial Code represents the beginning of 
the modern approach to the prohibitory clause, molded by the in- 
fluence of commercial policies. The directness and clarity of the 
treatment of the prohibitory clause in the Caristo case is unique 
among the confusing body of case law treating prohibitory clauses.® 
The status of the clause is obscured somewhere in the transition 
from freedom of contract to freedom of assignability. This note will 
attempt to trace the evolution of the law dealing with clauses pro- 
hibiting the assignment of a right to payment in an effort to clarify 
the present status of the clause and indicate the changes which are 


taking place. 


Common Law Backgrounds 


The prohibitory clause has been broken down into three general 
categories:* first, the promissory type of restriction’ which does not 
affect the power to assign but rather gives to the promisee, should 
an assignment be made, a right to damages against the promisor- 
assignor; second, the provision which restricts the power to assign, 


‘ Allhusen v. Caristo Construction Corp., 303 N.Y. 446, 103 N.E.2d 891, 
893 (1952). 

5 There is a difference between according to a contracting party the perfectly 
natural right to require that his opposite contracting party refrain from delegat- 
ing or assigning the performance of the contract or order and the restriction of 
assignment of the right to receive payment under the contract. The law is consistent 
in-denying the power to assign the former personal duties. It is the latter with 
which this note is concerned. 

6 Grismore, Effect of a Restriction on Assignment in a Contract, 31 Micu. L. 
Rev. 299 (1933). 

7Sacks v. Neptune Meter Co., 144 Misc. 70, 258 N.Y.Supp. 254 (Sup. Ct. 
1932), aff'd, 238 App. Div. 82, 263 N.Y.Supp. 462 (1st Dep’t 1933) (“. . . hereb 
expressly agreed ... that... employee will make no assignment .. . of wages... . 
Held, promissory and assignment is valid): Manchester v. Kendall, 19 Jones & S. 
460 (1885), aff'd mem., 103 N.Y. 638 (1886) (“This contract not to be assigned, 
or any part thereof, or any installments to grow due under the same.” Held, 
promissory and assignment is valid). But cf. Portuguese-American Bank v. Welles, 
242 U.S. 7 (1916); Burck v. Taylor, 152 U.S. 634 (1894); Omaha v. Standar 
Oil Co., 55 Neb. 337, 75 N.W. 859 (1898); Grismore, supra note 5, at 301. 

In Fortunato v. Patten, 147 N.Y. 277, 41 N.E. 572 (1895), the contract pro- 
vided in substance that, ‘‘The contractor shall not assign the contract, or an 
of the moneys payable thereunder (without the consent of the city) ... [and] 
in the absence of consent no right under the contract, nor to any moneys to grow 
due by its terms, should be asserted against the city. . . .”” Fortunato v. Patten, 
supra at 280, 41 N.E. at 572. The court’s dictum found the clause sufficient to 
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providing that any assignment shall be void;* and third, the pro- 
vision that non-assignment shall be a condition precedent to the 
enforcement of the contract. Two primary lines of attack have been 
used by assignees to support their suit for recovery under the as- 
signment: first, that the clause itself was invalid, and second, that 
the clause was promissory and not, therefore, operative to avoid the 
assignment. The effect of calling the clause promissory is very close 
to finding it invalid, for it would be quite difficult to prove more than 
nominal damages for breach of such a provision.!° Most litigation 
involves the latter two forms of prohibitory clauses. 

After developing the early common law concept that the owner of 
a contract right ought not to be allowed to substitute another for 
himself, the law today has counter marched toward the policy of 
freedom of assignability. However, the freedom to contract exerts a 
stubborn resistance to complete recognition of the reversal in the 
area of prohibitory clauses. The Caristo case evidences a rigid ad- 
herence to the policy of freedom to contract. Those decisions which 
accept the reversal in policy are characterized by judicious avoidance 
of the true problem. The right to receive payment has been held 
analogous to a chattel so that any restriction upon alienation was 
found invalid." Statutes declaring choses freely assignable have 
been construed as mandatory and thus militating against any re- 
strictive provision.’? Assignments for the purpose of security have 





prevent an assignee’s claim against the city. Here the promissory clause is coupled 
with a condition precedent to the city’s recognition of: the claim. Grismore, supra 
vote 5, at 305, in referring to this case, states: 

If the contract were of such a character as to justify a court in saying that 

an assignment of it would constitute a material breach, so that the perform- 

ance of the promise might be said to be a constructive condition precedent, 

it would probably also be true that the assignment would be invalid under 

the rules of law which, even today, do not permit the assignment of so-called 

personal rights and duties. 

8 The Caristo case falls within this category. For other cases of this type see 
34 Micn. L. Rev. 1037, 1038 (1936); 31 Micu. L. Rev. 299, 306 (1933). 

® Usually found in fire insurance policies, the clause may provide for the right 
to forfeiture if assigned or avoid the policy upon assignment. Alkan v. New 
Hampshire Insurance Co., 53 Wis. 136, 10 N.W. 91 (1881), involves the latter 
type of clause. 

10 See note 6, supra, relative to treating the promissory clause as a condition 
precedent to the obligor’s recognition of the claim. 

11 Portuguese-American Bank v. Welles, 242 U.S. 7 (1916), criticized in 26 
Yate L. J. 304 (1916); State Street Furniture Co. v. Armour & Co., 345 IIl. 160, 
177 N.E. 702 (1931) (wage contract). The wage assignment has been the subject 
of legislative regulation. See 4 Corpin, Contracts 489 (1951); 45 Harv. L. 
Rev. 581 (1932); 26 Inu. L. Rev. 800 (1932). 

12 Bewick Lumber Co. v. Hall, 94 Ga. 539, 21 S.E. 154 (1894) (credit check 
marked transferable held to be assignable). But cf. LaRue v. Groezinger, 84 Cal. 
281, 24 Pac. 42 (1890); Barringer v. Bes Line Construction Co., 23 Okla. 131, 
99 Pac. 775 (1909). 

It should be noted that a similar argument was pressed in the Caristo case 
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been excluded from the literal import of the prohibitory clause.” 
Through vigorous use of the tool of interpretation the courts have 
found the prohibitory clause ineffective to avoid assignments which 
do not substantially alter the contract obligation.’* Where the ques- 
tion arises collaterally between two or more assignees of the original 
assignor, the courts generally consider the clause only to benefit the 
obligor and to have no effect between the assignees.'"*5 What may 
concededly remove the power to assign in one instance will ap- 
parently not suffice in every case. Only legal chaos can result from 
such piecemeal attacks on the problem. 


The Business Situation and Commercial Policy 


The cases supporting the effectiveness of the prohibitory clause 
suggest numerous motives for its inclusion in a contract. Among 
these are: to protect the obligor from multiplying claims and enable 
him to know with whom he is dealing;* to permit the ascertain- 
ment and allowance of claims;'’ to prevent the buying up of claims;'* 
to keep the obligor’s bookkeeping expenses to a minimum;’® to as- 
sure continued interest in contract performance;”® and, to secure 
integrity in bidding on contracts.” At least one court has evidenced 
doubt as to the wisdom of including such a clause,” while most 
decisions, like the Caristo case, make no attempt to justify its in- 
clusion. 

The growth of business and its increasing demands for credit have 
led to the development of a strong policy favoring the free alienation 
of the right to payment. Account receivable financing has grown to 





without avail. The New York Court of Appeals in its opinion states: ‘‘because 

the statute [N.Y. Pers. Prop. Law § 41] provides that a person may transfer a 

claim, it does not follow that he may not contract otherwise.” 

(r ee Life Insurance Co. v. Humphrey, 122 Miss. 579, 84 So. 625 
14 Dixon-Reo Co. v.*Horton Motor Co., 49 N.D. 304, 191 N.W. 780 (1922) 

(provision to refrain from assigning held not to refer to assignment of money due 

under the contract). Cf. Trubowitch v. Riverbank Canning Co., 30 Cal. 2d 335, 

182 P.2d 182 (1947); Butler v. San Francisco Gas & Electric Co., 168 Cal. 32 

141 Pac. 818 (1914); 35 Cau. L. Rev. 577 (1947). But cf. Omaha v. Standard 

Oil Co., 55 Neb. 337, 75 N.W. 859 (1898); 31 Micn. L. Rev. 299, 311 (1933). 
16 Opitz v. Karel, 118 Wis. 527, 95 N.W. 948 (1903); 4 Corsin, Contracts 

496 (1951); 31 Micu. L. Rev. 299, 307 (1933) and cases cited therein. Portuguese- 

American Bank v. Welles, 242 U.S. 7 (1916), may be a case of this type. 

16 Hobbs v. McLean, 117 U.S. 567 (1886). 

17 United States v. Hill, 171 F.2d 404 (5th Cir. 1948). 

18 United States v. Aetna Casualty & Surety Co., 338 U.S. 366 (1949). 

1945 Harv. L. Rev. 581 (1932). 

20 Omaha v. Standard Oil Co., 55 Neb. 337, 75 N.W. 859 (1898). 

2119 Ops. Art’y. Gren. 186 (1888). 

# Omaha v. Standard Oil Co., 55 Neb. 337, 75 N.W. 859 (1898). 
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major importance in the past twenty years.* The expansion of 
business, both physically and in sales volume, requires liquid capital. 
Accounts receivable represent capital in a permanent state of disuse 
since new receivables are constantly replacing those that are paid. 
Thus, a vast number of growing small businesses have been seriously 
cramped for lack of liquid capital. This has been accentuated by 
inflationary rises in dollar sales volume without corresponding in- 
crease of capital and also by reduced possibility of capital accretion 
due to high income and excess profit taxes. The use of dormant ac- 
counts receivable to obtain working capital has become imperative. 
The merits of this type of financing, both in respect to cost*4 and 
availability have assisted its rise in popularity. It is therefore ap- 
parent that restrictions imposed upon the use of accounts receivable 
or contract rights effect a financial strait-jacketing of the account 
creditor, spoiling his ability to carry on a successful expanding enter- 
prise. The obligor, by whimsically refusing consent to assignment 
where such is required by a prohibitory clause, can prevent the 
obligee from obtaining the working capital necessary for the per- 
formance of the contract. 

The influence of this commercial policy has already had marked 
effects on the law regarding prohibitory clauses as exemplified by 





%3 There are two general types of account receivable financing. Factoring is one 
arrangement whereby a financing institution, called the factor, purchases the 
accounts outright and assumes all credit risks. The client’s customers are notified 
that their bills are payable to the factor. Open Accounts Receivable Financing is 
the arrangement whereby the lending institution buys or is assigned the accounts 
on a recourse basis. It is typically a non-notification transaction with the lender 
assuming no credit risk. While this can be done on a temporary basis, it also is 
used to supply the client with a continuing line of credit by rotation of the ac- 
counts in the portfolio. The client has the option of effecting his own collections. 

In recent years a number of variations of the basic types have been instituted. 
Non-notification Factoring is where the client arranges to collect the accounts 
himself and turn over the remittances to the factor so that his trade competitors 
need not learn of the account assignments. The Factoring Maturity Plan is for 
the client who does not need working capital immediately but desires to be free 
from credit risks and collections. The accounts are held until maturity at which 
time the factor makes payment and assumes responsibility for the debtor’s 
solvency. This system is an improvement over credit insurance. The Drop Ship- 
ment Factoring Plan assists the wholesale salesman to obtain manufactured items. 
The factor agrees to pay the manufacturer upon receipt of the bill of lading, 
subject to customer acceptance of the goods, and remit the balance of the sales 
price to his client salesman. The factor assumes credit risks and collection re- 
sponsibility. Warehouse and Field Warehouse Financing is useful where the goods 
have not been marketed. The stored goods are inaacelt to supply working capital 
to tide the manufacturer over to the active season. Trust receipts and factors’ 
liens accomplish the same purpose in many localities. Silbert, Financing and 
Factoring Accounts Receivable, 30 Harv. Bus. Rev. 39, 42 (1952). 

* Both in the case of factoring and open accounts receivable financing, the 
cost to the client is considerably _ be than the discount usually granted by sup- 
4 for prompt payment. For further comparison to the term loan from a 

ank, see Silbert, supra note 23, at 42. 
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recent federal legislation and the proposed Uniform Commercial 
Code. 


Federal Legislation 


As early as 1792 statutes appeared which restricted the assign- 
ment of claims against the Federal Government.* The two statutes 
which form the background for the present day legislation are Re- 
vised Statutes 3737 and 3477. Section 3737% declares void, as far as 
the Government is concerned, any public contract which is assigned. 
Section 347727 declares that any assignment of any claim against 
the Government, not made in the manner specified,** shall be ab- 
solutely null and void. The action was taken to relieve the Govern- 
ment from the danger of becoming embroiled in conflicting claims, 
with attendant consequences of delay, embarrassment, and the 
possibility of multiple liability.2* There is some indication that the 
enactment was to prevent improper influence®® and trafficking* in 
Government claims. Early cases reflect a strict adherence to the 
literal wording of the statutes,** recognizing as valid only a limited 
variety of assignments. Later cases recognize that the statutes 





% 1 Stat. 245 § 2 (1792) provided that balances certified as due from the United 
States could be registered only in the name of the original claimant, or his heirs, 
executors and administrators; and such balances could be transferable only at 
the Treasury, by virtue of the powers actually executed after such registry ex- 
pressing the sum to be transferred, and in pursuance of the rules prescribed for 
that purpose. For a discussion of the early history of federal legislation concern- 
ing assignment of federal claims see Nichols, Assignment of Claims Act of 1940— 
A Decade Later, 12 U. or Pitt. L. Rev. 538, 541 (1951). 

%* 12 Star. 596 (1862), as amended, 41 U.S.C. § 15 (Supp. 1951). 

8710 Star. 170 (1853), as amended, 31 U.S.C. § 203 (Supp. 1951). 

2810 Stat. 170 (1853), as amended 31 U.S.C. § 203 (Supp. 1951) requires 
that the assignments be... 

freely made and executed in the presence of at least two attesting witnesses, 

after the allowance of such a claim, the ascertainment of the amount due, 

and the issuing of a warrant for payment thereof. Such transfers, assign- 
ments, and powers of attorney, must recite the warrant for payment, and 

‘must be acknowledged by the person making them, before an officer having 

agile to take acknowledgements of deeds, and shall be certified by the 

officer .... 

29 Hobbs v. McLean, 117 U.S. 567, 576 (1886). 

3° Spofford v. Kirk, 97 U.S. 484, 490 (1878); 27 Va. L. Rev. 692, 695 (1941). 

#1 United States v. Gillis, 95 U.S. 407, 414 (1877). 

32 As between the assignee and assignor the assignment was held to be void. 
Spofford v. Kirk, supra note 29; H.M.O. Lumber Co. v. United States, 40 F.2d 
544 (W. D. Mich. 1929); Manhattan Commercial Co. v. Paul, 216 N.Y. 481, 
111 N.E. 76 (1916). 

#3 Assignments excluded: Seaboard Airline Ry. v. United States, 256 U.S. 655 
(1921) (transferring property or choses under a merger or reorganization of cor- 
porations not prohibi by the statute); Price v. Forrest, 173 U.S. 410 (1899) 
(receiver, legally appointed to prosecute claims of insolvent, having a claim 
coe the government, acquires such a claim without violating the statute); 

obbs v. McLean, 117 U.S. 567 (1886) (formation of a partnership or corporation 
involving someone who already had a contract with the government is not in 
violation of the statute); Goodman v. Niblack, 102 U.S. 556 (1880) (assignment 
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only exist to protect the Government and that assignments are 
valid between assignor and assignee.* 

The first important amendment to these statutes was the Assign- 
ment of Claims Act of 1940.* The strait-jacketing effect of the anti- 
assignment statutes became evident when war-time conditions im- 
posed heavy demands for credit and financing to permit performance 
of war contracts. The Act permits assignments of claims and con- 
tracts over $1,000 to banks, trust companies, financing institutions 
and government lending institutions.* It likewise protected the 
assignee through the use of no-set-off provisions in defense contracts 
from reductions and set-offs resulting from government claims 
against the assignor which arose independent of the contract. The 
effect of the Act was to open up a vital source of credit for the gov- 
ernment contractor. Difficulties arose when the Comptroller General 
stated that withholding income tax claims, unpaid social security 
and price revision claims, were not claims independent of the con- 
tract.*7 This deterred the lending institutions from freely financing 
Government contracts due to the uncertainty as to set-off. An 
amendment to the Assignment of Claims Act in 1951** clarified the 
independent claims provision by enumerating fines, penalties, cer- 
tain taxes, social security contributions, and renegotiation claims as 
independent claims and extended the use of the no-set-off clause.*® 





for the benefit of creditors not invalid assignment); Manning v. — 9 App. 
D.C. 71 (1896) (subcontracting not an invalid assignment); Mor, enthau v. 
Fidelity & Deposit Co., 94 F.2d 632 (D.C. Cir. 1937) (surety entitled to monies 
due from the government). 

% McKenzie v. Irving Trust Co., 323 U.S. 365 (1945). 

% 54 Stat. 1029 (1940), 31 US. C. § 203 (1946), 41 U.S.C. § 15 (1946). Prior 
acts are of incidental interest. About 1933 the Federal Reserve Banks made the 
promissory notes of commercial finance and factoring companies eligible for re- 
discounting. Also, when the RFC —— a@ means <4 properly collateralizing its 
loans, it found one of the most useful methods to be a pledge of accounts re- 
ceivable. If fixed assets failed to pay off the RFC loans, accounts receivable 
provided self-liquidatin ng t repayment. See Silbert, supra note 22, at 46. 

* The Assignment of Claims Act, supra note 35, —_ ts contracts which ex- 
pressly prohibit assignment. By this exception arm navy contracts which 
are secret or confidential are ye protected, for the djutant General has ordered 
that such contracts: “. . . contain a provision forbidding assignment of 
claims thereunder, unless Fog omission of such provision is authorized by the 
chief of the supply arm or service concerned, in which event the contract shall 
contain provision for the protection of the ’Government.” Order of Adjutant 
608 (104 \ 31, 1940 (1941); 9 U.S.L. Weex 2420 (1940); 27 Va. L. Rev. 692, 

98 (1941 

37 Opinions of the eine General, May 17, 1949; May 15, 1950; U.S. 
Cone. ‘Rese. 1414 (1951 

38 % Strat. 41 (1951), 31 U.S.C.A. § 203 (Supp. 1951), 41 U.S.C.A. § 15 (Supp. 
1951). 

3* The Assignment of Claims Act of 1940 provided: “. . . any contract “—s 
into by the War Department or the Navy Jepartment may provide . 

Srat. 1029 (1940), 31 U.S.C. § 203 (1946), 41 U.S.C. § 15 (1946). The “1981 
amendment provides: “Any contract of the Department of Defense, the General 
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Thus the Government not only recognizes the free assignability of 
claims for financing purposes, but even limits its set-off rights against 
the assignee. 


The Uniform Commercial Code 


Article 9 of the proposed Uniform Commercial Code*® also illus- 
trates the strength of these commercial policies. It provides for the 
creation of “‘security interests’? in accounts and contract rights 
merely by entering into a security agreement. Once so agreed and 
filed, if filing is required,*! the interest is ‘‘perfected.’’** The Code 
provides for rotation of accounts* and future advances under the 
same security.“ The debtor is amply protected in that he may pay 
the assignor until the assignee furnishes reasonable identification of 
the account or contract right assigned. To facilitate unfettered use 
of the security transaction outlined, Section 9-318(4) provides: ‘‘a 
term prohibiting assignment of an account or contract right is in- 
effective.’’“* Such a rule is only a restatement of the principle recog- 
nized in a body of case law decided long before the drafting of the 
proposed Uniform Commercial Code. It is interesting to note that 
the American Law Institute, which was instrumental in drafting 


Services Administration, the Atomic Energy Commission, or any other depart- 
ment or agency of the United States designated by the President... may... in 
time of war or national emergency . . . provide. .. .” 65 Srar. 41 (1951), 31 
U.S.C.A. § 203 (Supp. 1951), 41 U.S.C.A. § 15 (Supp. 1951). 

49 All references to the Uniform Commercial Code in this note are to the Final 
Text Edition (November 1951) unless otherwise indicated. Copies of the Uniform 
Commercial Code may be purchased from the American w Institute, 133 
South 36th Street, Philadelphia 4, Pennsylvania. A complete symposium on the 
provisions of the proposed Uniform Commercial Code can be found in the March, 
1952, issue of the Wisconsin Law Review. 

1 U.C.C. § 9-302 (1) provides: 

A financing statement must be filed to perfect all security interests except 

those covered in subsection (2) and the following: . . . (e) an assignment of 

accounts or contract rights which either is for the purpose of collection only 

. or does not alone or in conjunction with other assignments to the same as- 
signee transfer a significant part of the outstanding accounts or contract 
rights of the assignor. ... 

# U.C.C. § 9-303 (1). 

4 U.C.C. § 9-204 (3). 

“ U.C.C. § 9-204 (5). 

“For a complete discussion of Article 9, see Birnbaum, A Restatement and 
Revision of Chattel Security, 1952 Wis. L. Rev. 348. 

46 See also Iowa Cope § 539.2 (1950): ‘‘When by the terms of an instrument 
its assignment is prohibited, an assignment thereof shall nevertheless be valid, 
but the maker may avail himself of any defense or counterclaim against the 
assignee which he may have against any assignor thereof before notice of such 


. . sas ” 


assignment is given to him in writing. 

owever, Snyder v. Bernstein, 201 Ia. 931, 934, 208 N.W. 503, 504 (1926) 
limits application to: “bonds, due bills, and all other instruments by which 
the maker promises to pay another, without words of negotiability, a sum of 
money, or by which he promises to pay a sum of money in property or labor... 
or acknowledges any money, labor, or property to be due.” The section has been 
held not to apply to executory contracts. 
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the proposed Code, has previously stated: ‘‘A right may be the 
subject of effective assignment unless . . . (c) the assignment is 
prohibited by the contract creating the right.’’*”7 In the Caristo case 
two amici appeared in support of the assignee’s position and set 
forth the policies outlined above, including the proposed Uniform 
Commercial Code. Whether the court ignored the commercial poli- 
cies favoring free alienability or whether it felt the commercial 
policy should not prevail over the freedom to contract is not clear. 
It is significant to note that the court does not attempt to justify 
the inclusion of the clause in the contract and thus seems to base its 
opinion solely on the freedom to contract. 
Wisconsin 

As is typical of the treatment accorded the prohibitory clause 
throughout the country, the Wisconsin decisions evidence no direct 
appraisal of the clause. In Alkan v. New Hampshire Insurance Co.,** 
the proceeds under a fire insurance policy were assigned after loss. 
The policy provided that it would become void if assigned ‘‘before 
or after loss.’’ The court found the clause ineffective to void the 
policy when assigned after loss. The court stated: 


One of the incidents of ownership of a chose in action of this 
kind, arising ex contractu, is an absolute right to assign . . . it... . 
No good reason is perceived why the rule. . . (against restricting 
alienation of a gift by donee, or fee by fee-holder) . . . is not, on 
principle, equally applicable to covenants and contracts.*® 


It should follow, therefore, that where the power to assign has been 
restricted by a clause of this type,®° and the right to payment has 
accrued prior to assignment, the restrictive clause will not be ef- 
fective. The Wisconsin court has, however, stated in dictum: “There 
can be no question but that an insurance company may, by contract, 
place such restraints upon the assignment of its insurance policies as 
it sees fit, not inconsistent with its own laws or some statutes.’’® 

Where the clause purports to avoid only the assignment, the Wis- 
consin view has been classified as consistent with the Restatement 
view that the expressed prohibition is effective,® citing Joint School 
District v. Marathon County Bank.® This case does not, however, turn 





47 RESTATEMENT, ConTRACTs § 151 (1932). 

48 53 Wis. 136, 10 N.W. 91 (1881). 

49 Td. at 144, 10 N.W. at 95. 

5° Third category as outlined supra, p. 742. 

® McQuillan v. Mutual Reserve Fund, 112 Wis. 665, 674, 87 N.W. 1069, 1072, 
88 N.W. 925 (1902). 

82 RESTATEMENT, Contracts, Wis. ANNoT. § 151(c) (1933). 

53 187 Wis. 416, 204 N.W. 471 (1925). 
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on the clause. In this case a contractor assigned to the bank $5,000 
of the sum due or to become due under a contract to erect a build- 
ing. A provision in the contract provided: “neither party to the 
contract shall assign the contract without the consent of the other 
nor shall the contractor assign any moneys due or to become due 
him hereunder without the previous written consent of the owner.”’ 
No such consent had been obtained. When the contractor failed, the 
bank, being also depository for the school district funds, applied a 
portion of the school district’s funds to satisfy the assigned claim. 
The court awarded the school district recovery for the sum so ap- 
plied. However, the court, while seemingly finding the clause ef- 
fective, actually based its decision upon the law relating to the rights 
of a partial assignee. Where the action arose between two assignees 
the court, in dictum, did state that the clause benefits the obligor.™ 
But no direct appraisal of the clause has been presented to the Wis- 
consin court since the Alkan case. The status of this type of pro- 
hibitory clause in Wisconsin remains an open question. Wisconsin 
does have a statute proclaiming assignments of accounts receivable 
valid.® Whether the court would interpret the statute as mandatory® 
or merely permissive, as New York held in the Caristo case, cannot 
be foretold. 


Conclusion 


The time has arrived to bring order out of chaos. The inherent 
conflict between the two ‘“‘freedom’’ policies in their application to 
the clause restricting assignment of the right to payment must be 
determined, and this can only be accomplished if an up-to-date ap- 
proach is used. The economic necessity for efficient financing of 
accounts and contract rights overpowers the individual interest of 
the obligor in financially strait-jacketing the other contracting party. 
Whatever defenses arise by virtue of unsatisfactory performance by 
the assignor are equally available against the assignee.’ And, as a 
practical matter, satisfactory performance may well depend upon the 
obligee’s ability to obtain the means of performance by assigning as 





Opitz v. Karel, 118 Wis. 527, 95 N.W. 948 (1903). 

5% Wis. Stat. § 241.28 (1951): “. . . (2) Every assignment of an account re- 
ceivable . . . shall be valid . . . notwithstanding that the obligor . . . does not 
assent to such assignment.” 

(1) (a) Account receivable . . . includes sums due or to become due and ac- 
counts to arise under an existing contract, whether performed or unperformed.” 

% See Bewick Lumber Co. v. Hall, 94 Ga. 539, 21 S.E. 154 (1894) where a 
similar statute was so construed, and note 11 supra. 

57 Wis. Stat. § 260.14 (1951) provides that an action by the assignee shall be 
without prejudice to any set-off or defense existing at the time or Solese notice 
of the assignment. 
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security the right to monies to become due under the contract. A 
great body of law today recognizes this policy of free alienability of 
the right to payment. The principle as incorporated in the Federal 
statutes and the proposed Uniform Commercial Code should bring 
an end to the stubborn resistance exemplified by the Caristo case. 


Pau F. MEISSNER 





INSTRUCTIONS TO JURY—GROUNDWORK FOR REVIEW 
In Rueling v. Chicago, Minneapolis and Omaha Ry. Co.,' the Wiscon- 
sin Supreme Court reversed a judgment in part because of erroneous 
instructions.? This was done in spite of the fact that no instructions 
were requested’ and no objection had been taken in the trial court 
to the instructions. The Supreme Court did not base its opinion upon 
its discretionary reversal powers under Section 251.09,‘ but rather 
upon the proposition that ‘‘objections’’ are the same as “‘exceptions,’’® 
and “‘exceptions’’ are not necessary under Section 270.39°. 

This definition seems to run counter to traditional views of the 





1257 Wis. 485, 44 N.W.2d 253 (1950). 

2 The court also reversed for another reason. The defendant’s contention that 
he was denied a fair and impartial trial by reason of the participation of the 
judge in the trial was sustained by the court. Query: Are the court’s questions 
of witnesses, statements and interpretations of the testimony typical of trial 


courts? 

* This point was not discussed by the court. It appears in the record and was 
an argument presented by the plaintiff on appeal as a ground for denying review 
of the alleged error. Cases and Briefs, 257 Wis. 4 (1950). 


4 Wis. Stat. § 251.09 (1951). 

5 The court defined an exception as an “objection to a decision of a court upon 
a matter of law” and used the terms “objection” and “exception” synonymously 
for the purpose of deciding the necessity of using either to preserve error in in- 


struction. 
6 Wis. Strat. § 270.39 (1951): 
EXCEPTIONS. In any trial before the court, with or without a jury, or 
before a referee, exceptions are deemed taken to all adverse rulings and 
orders made in the course of the trial. No express exceptions need be entered 
in any bill of exceptions. It shall not be necessary to file exceptions to the 
judge’s charge to the jury or to his refusal to instruct the jury as requested, 
or to any orders, or to the findings of fact and conclusions of law made by 
the court, and the same may be reviewed by the appellate court without 
exceptions; but any party who expressly requests any finding of fact, conclu- 
sion of law, instruction to the jury or ruling or order shall not be heard to 
question its correctness on appeal. This shall not, however, limit the power 
of the supreme court under section 251.09, Stats. 
Justice euhes wrote a concurring opinion in which he dissented to the hold- 


ing that instructions can be reviewed even though no request was made or objec- 
tion taken by the complaining party. Justice Hughes stated at page 496: 
The statutes require counsel to request desired instructions. If counsel prefer 
to rely upon the court to give suitable instructions, then at least they should 
be required to listen and make timely objections to errors committed by the 


court. 
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‘ proper function of an appellate court. In Gelston v. Hoyt’ the rela- 
H tionship between appellate and trial court is formulated as follows: 


Lord Eldon said it was well known as an established rule that 
no point not made in the court below, could be made on appeal 
to the House of Lords. 
This is a just and wise rule; for the very theory and constitu- 
tion of a court of appeal’s jurisdiction, only is the correction of 
; errors which a court below may have committed; and a court : 
below cannot be said to have committed an error when their 
| judgment was never called into exercise, and the point of law 
was never taken into consideration, but was abandoned, by the 
acquiescence or default of the party who raised it. To assume the 
discussion and consideration of a matter of law, which the party 
would not discuss in the Supreme Court (lower court), and which 

| that the court, therefore, would not consider, is to assume orig- 
inal jurisdiction. Why should not a party be obliged to obtain 
the opinion of the Supreme Court before he comes here? How 
can he know but that such opinion might have saved him the 
expense, and us the trouble, of the writ of error? It is certainly 
as much as we can do well, and I fear more than we can do with 
dispatch, to hear and decide questions of law after they have { 
been maturely considered in the Supreme Court and with the 
assistance of all the light and knowledge which can be imparted 
to the subject, from the researches of that tribunal... . 


Wi a SOS 


This view has been followed in later decisions.* There are certain f 
exceptions; familiar examples relate to jurisdiction of the subject | 
matter and failure to state a cause of action or defense,’ but no | 
case seems to have dispensed with the necessity of appropriate objec- 
tion in the trial to erroneous instructions as a prerequisite to chal- 

lenge such instructions on appeal.° 
The general principle of the Gelston case is sometimes stated in 
terms of the responsibilities of counsel. The attorney has a duty to | 
| 





713 Johns. 561 (N.Y: 1816). 
® Sturm v. Chicago, & Northwestern Ry. Co., 157 F.2d 407 (C.C.A. 8th Cir. 
1946); Graves v. Bonness, 97 Minn. 278, 107 N.W. 163 (1906); Felix v. Soderburg, 
207 Wis. 76, 240 N.W. 836 (1932); Bogert v. Phelps, 14 Wis. 88 (1861). | 
® Cappon v. O’Day, 165 Wis. 486, 162 N.W. 655 (1917). The court stated that 
the general rule will usually be followed as a matter of administration, but that 
the supreme court has power to review a question of law regardless of whether 
it was presented to the lower court. This power will ordinarily not be exercised. 
The exceptions listed by the court and obtained from citations therein given i 
indicate the circumstances must be extraordinary for the court to exercise this | 
power. See Braasch v. Bond, 191 Wis. 414, 211 N.W. 281 (1926). ij 
10 Cappon v. O’Day, 165 Wis. 486, 162 N.W. 655 (1917) cites other cases and i 
3 C.J. 740 (1915) for exceptions to the general rule that appellate courts will 
not consider matters not called to the attention of the trial court. These sources 
do not reveal any case which holds as stated. In fact, 4 C.J.S. 608 (1937) states: 
“Generally errors or improprieties in instructions given will be reviewed only 
when they have first been raised in the trial court by proper objection.” 
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help the court reach proper conclusions at the trial. Thus, when a 
proper objection to the proceedings exists, counsel must point it out 
clearly and specifically or waive any rights to raise it later.“ 

There are certain devices available to counsel for carrying out his 
responsibilities. These include not only motion, request and objec- 
tion, but also every means which makes known to the trial court the 
action which a party desires the court to take or his opposition to 
the action of -the court and the grounds for his position." 

Distinct from such devices was the “exception.’’* Its purpose was 
to “preserve” errors for appellate review. In the days when steno- 
graphic transcripts of proceedings were not available, the “exception” 
was the means whereby alleged errors were put into writing for in- 
clusion in the record on appeal. At common law if counsel intended 
to raise an error on appeal, the ‘‘exception’”’ had to be stated at the 
trial. The specific grounds for the “‘exception’’ were then recorded 
and later formally embodied in the Bill of Exceptions which was 
signed by the trial judge.'* The function of the exception was not to 
raise error, but to save it for consideration of the appellate court. 
Even though great injustice might have been done, the appellate 
court would not—indeed, could not—review admitted errors unless ex- 
ception had been properly taken.” 

Whatever function the exception may have served in the past, it be- 
came more or less of a ritual with the advent of modern court report- 
ing. As a result of agitation against this technical and ceremonious as- 
pect of procedure,’ statutes were passed in many jurisdictions includ- 





11 Emery v. Bennett, 97 Kan. 490, 155 Pac. 1075 (1916); Stephenson v. Wilson, 
50 Wis. 95, 6 N.W. 240 (1880). 

12 Knauf v. Diamond Cartage Co., 226 Wis. 111, 275 N.W. 903 (1937); Wolf 
v. Evans, 211 Wis. 601, 247 N.W. 844 (1933); Wallber v. Willmans, 116 Wis. 
246, 93 N.W. 47 (1903). 

13 The concept of the “exception” first appeared in the Stature or West- 
MINSTER II (1285), 13 Epw. I, Stat. 1, c. 31 (1285). See 1 Hotpsworrn, His- 
TorY oF Encuish Law 223-224 (6th ed. 1938). This statute provided that an 
exception could be alleged before the court and if not allowed, put in writin 
accompanied by the presiding Justice’s seal. The king could look to the reco: 
for the exception on complaint of the decision. If no exception appeared, the 
justice was called to acknowledge or deny his seal on the written exception. If 
the seal could not be denied, then the king would determine whether to allow or 
deny the exception. 

“4 Borah v. Martin, 2 Pin. 401, 2 Chand. 56 (Wis. 1850); Getty v. Rountree 
2 Pin. 379, 2 Chand. 28 (Wis. 1850). An early statute, Wis. Laws. c. 120, §§ 174, 


178 (1856) changed the time within which exceptions could be taken to any- 

time before the trial term was over. The other a were not changed 

by this statute. Nisbet v. Gill, 38 Wis. 657, 662 (1875). 

ass v. Vroman, 5 Wis. 147 (1856). See Cotton v. Watkins, 6 Wis. 603 
16 A.B.A., PROCEEDINGS OF THE INsTITUTE AT WasHINGTON, D.C. 123 (1938); 

Wis. Rev. Srat., Revisor’s Notes under §§ 2871, 1872 (1878). 
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ing Wisconsin.’ As in Wisconsin’s Section 270.39,'* “exceptions’’ were 
in most instances declared unnecessary. There was no intention, so far as 
appears from the language of these statutes, to change the basic 
function of the trial court, counsel or appellate court. No desire to 
abolish objections appears. In fact, in most statutes the necessity 
for taking objections is explicitly recognized.!® Rule 46 of the Federal 
Rules of Civil Procedure, which has been adopted in four states,”° 
declares “‘exceptions unnecessary,’’ but it expressly requires that a 
party object or in some manner make known his position to the 
court.” In addition, Rule 51 of the Federal Rules specifically makes 
the same requirement a prerequisite for the assignment of error in 
instructions.?? Many states in addition to adopting ‘“‘exception’’ stat- 
utes, have made other provisions similar to Federal Rule 51, requir- 


17 Ata. Cope ANN. tit. 7, § 273, § 818 (1940); Ariz. Cope ANN. § 21-936, 
§ 21-1019 (1939); Cat. Cope Civ. Proc. Ann. §§ 646-647 (1949); Coo. Strat. 
Ann. Rules 46, 51 (1935); Fua. Stat. § 54.21, 59.07 (1951); Ipano Cope ANN. 
tit. 10, §§ 501-503 (1948); ILL. Ann. Star. c. 110, § 204 (1948); Iowa CopE 
R.C.P. 180, 196 (1950); La. Rev. Stat. § 13:4448 (1950); Mica. Comp. Laws 
§ 618.60 (1948): Minn. Stat. § 547.03 (Henderson 1949); Miss. Cope ANN. 
§ 1639 (1942); Mo. Rev. Strat. Ann. § 510.210, § 510.300 (1949); Mont. Rev. 
Cope Ann. §§ 93-5501—93-5505, § 93-5101 (1947); Nes. Rev. Star. §§ 25- 
1138—25-1139 (1943); N.M. Stat. Ann. § 19-101 (46) (1941); N.Y. Civ. Prac. 
Act § 445 (1939); N.C. Gen. Strat. ANN. § 1-206, § 1-186 (1943) (1951 Cum. 
Supp.); N.D. Rev. Cope §§ 28-1801—28-1802 (1943); Onto Gen. Cope ANN. 
§ 11580 (1938); Ore. Comp. Laws Ann. §§ 5-701--—5-704 (1940); PA. Stat. ANN. 
tit. 12, § 1201 (1931); Uran Cope Ann. § 104-24-18, § 104-39-2 (1943); Vr. 
Rev. Srar. § 1628 (1947); Wasn. Rev. Strat. ANN. §§ 381-387 (1932); 
18 See note 5 supra. 
1° See note 17 supra and statutes for the following states: Alabama, Arizona, 
Colorado, Idaho, Indiana, Iowa, Louisiana, Minnesota, Michigan, Mississippi, 
Missouri, Montana, Nebraska, New Mexico, New York, "Ohio, Oregon, Vermont. 
20 See note 17 supra and statutes for Arizona, Colorado, New Mexico and 
Missouri. 
21 28 U.S.C. Rule 46 (1946). 
Rule 46. EXCEPTIONS UNNECESSARY. Formal exceptions to rulings 
or orders of the court are unnecessary; but for all purposes for which an ex- 
ception has heretofore been necessary it is sufficient that a party, at the time 
the ruling or order of the court is made or sought, makes known to the court 
the action which he desires the court to take or his objection to the action of 
the court and his grounds therefor; and, if a party has no opportunity to ob- 
ject to a ruling or order at the time it is made, the absence of an objection 
does not thereafter prejudice him. 
2 28 U.S.C. Rule 51 (1946) 
Rule 51. INSTRUCTIONS TO JURY: OBJECTION. At the close of the 
evidence or at such earlier time during the trial as the court reasonably 
directs, any party may file written requests that the court instruct the jury 
on the law as set forth in the requests. The court shall inform counsel of its 
proposed action upon the requests prior to their arguments to the jury, but 
the court shall instruct the jury after the arguments are completed. No party 
may assign as error the giving or failure to give an instruction unless he ob- 
jects thereto before the jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his objection. Opportunity 
shall be given to make the objection out of the hearing of the jury. 
Rule 51 is a restatement of that which formerly prevailed in all federal Courts. 
A.B.A., PRocEEDINGS OF THE INSTITUTE AT Woassanonen, D.C. 127 (1938); 
Standard Accident Ins. Co. v. Van Altena, 67 F.2d 836 (C. C.A. 7th Cir. 1933). 
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ing that the trial court be notified in some manner of any alleged 
error in instructions as a condition precedent to review.” Further- 
more, statutes in other jurisdictions, which like Wisconsin Section 
270.39 do not mention objections, have been interpreted uniformly 
to abolish only exceptions, not objections or other devices for making 
known counsel’s position.** 

The Wisconsin Supreme Court’s decision appears not only contrary 
to the above discussed basic views as to the proper function of the 





See Palmer v. Hoffman, 318 U.S. 109, 119 (1943); Rehearing denied 318 U.S. 
800 (1943), which was decided after the Federal Rules were incorporated into 
practice. The Supreme Court of the United States said: ‘In fairness to the trial 
court and to the parties, objections to a charge must be sufficiently specific to 
bring into focus the precise nature of the alleged error.” 

23 Ariz. Cope Ann. § 21-1019 (1939) requires objection; Coto. Strat. ANN. 
rule 51 (1935) requires objection; Fra. Srat. § 54.21 (1949) requires error be 

inted out in motion for new trial; Inu. Ann. Start. c, 110, § 191 (1948). See 

mrow v. Grohar, 36 N.E.2d 752 (Ill. App. 1941) requiring objections to in- 
structions; Iowa Cope Ann. R.C.P. 196 (1950), requires objection; Minn. Strat. 
§ 547.03 (Henderson 1949), See 31 Minn. L. Rev. 736 (1946) stating that the 
statute is similar to Federal Rule 46; Mo. Rev. Star. Ann. § 510.210 (1949), 
uires objection; Mont. Rev. Copg Ann. § 93-5101 (1947), objection required; 
N.M. Srat. Ann. 19-101 (51) (G) (1941); N.Y. Crv. Prac. Acr § 446 (1939), 
requires an exception for the charge; N.D. Rev. Cope §§ 28-1801—28-1802 
(1943), instructions omitted from list of matters specifically set out in statute 
as deemed excepted to; On10 Gen. Cope Ann. § 11562 (1938), objection re- 
uired; Ore. Comp. Laws Ann. §§ 5-701—5-705 (1940), exception still required 
or erroneous instruction; Pa. Strat. ANN. tit.12, § 1201 (1931), exception re- 
uired for instruction, Baskin v. Andrews, 55 Pa. Super. 414 (1913); Uran 
opE ANN. § 104-24-18 (1943), ey reserves exception to instruction; 
Vr. Rev. Star. § 1628 (1947), objection necessary if trial court requires it; 
Wasn. Rev. Stat. Ann. § 384 (1932), exception to instruction required. 

In addition, the following states (with no exception statutes) expressly require 
that erroneous instructions be brought to the attention of the trial court in some 
manner, Ark. Stat. ANN. tit.27, §§ 1746-1750 (1947); Det. Rev. Cope §§ 4896- 
4898 (1935); Ga. Cope Ann. § 6-901 (1933); Inp. Stat. Ann. § 2-3101 (Burns 
1946); Ky. Rev. Star. § 451.150 (1948); Mr. Rev. Star. ¢.94, § 14 (1944); Mp. 
Cope Gen. Laws art. 5, § 10 (1939); Mass. Ann. Laws c. 231, §§ 113-119 (1933); 
N.H. Rev. Laws c. 369, § 8 (1942); N.C. Gen. Star. Ann. § 1-186 (1950); Oxua. 
Stat. Ann. Tit.12, § 578 (1941); R.I. Gen. Laws. ¢.542 §§ 1-3 (1938); S.C. 
Cove Ann. § 650 (1942); S.D. Cong §§ 33.1318—33.1319 (1939); Va. Cope ANN. 
§§ 8-330—8-331 (1950); W. Va. Cope Ann. § 5653 (1949); Wyo. Comp. Srar. 
Ann. §§ 3-3301—3-3304 (1945). 

In a few states both exceptions and objections are abolished by statute. The 
fact that the legislature provided for abolition of both of these devices would seem 
to indicate a recognition of the distinction between them. Cau. Civ. Cope Proc. 
Ann. § 647 (1949) provides exception is unnecessary even though no objection 
is taken to the instruction; Cat. Crv. Cope Proc. Ann. §§ 6078-609 (1949) 
deals with the writing requirements for request of instructions; Fia. Star. § 59.07 
(1949) provides that exceptions and objections are unnecessary for instructions; 
however, Fua. Srat. § 54.21 (1949) seems to require that such error be pointed 
out in the motion for new trial; IpAHo Cope ANN. tit 10, §§ 501-503 (1948) 
provides that exceptions are deemed taken to instructions and defines an excep- 
tion as an objection to a matter of law; Micu. Comp. Laws § 618.60 (1949) does 
not require either objection or exception to review instructions. 

* Nepil v. Zeman, 52 N.E.2d 836 (Ill. App. 1944), “Formal exceptions to 
instructions are not necessary. Smith-Hurd Stats. c. 110, 191. . . . Objections 
to instructions in order to warrant review should at least be set up in motion 
for new trial.”” McPherson v. State, 198 Ala. 5, 73 So. 387 (1916); Garbarino v. 
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courts and counsel, and to what appears to be the uniform interpre- 
tation of the statutes abolishing exceptions in other jurisdictions, 
but it also appears inconsistent with its own rulings on related mat- 
ters. 

The Wisconsin Supreme Court has consistently held that the fail- 
ure of the court to give a proper instruction is not reversible error 
in absence of a request for such instruction.” The rule is apparently 
based both on common law and Section 270.21 of the Wisconsin 
Statutes.”* This section requires counsel to formulate in writing the 
exact words of instruction desired.?” 

It is clear that “‘specific objection’”’ is required in Wisconsin for 
preservation of error in evidence.** The decision in the Rueling case 
raises the question of whether there is any difference between evidence 





Union Sav. & Loan Assn., 107 Colo. 140, 109 P.2d 638 (1941); Semrow v. Grohar, 
36 N.E.2d 752 (Ill. App. 1941); In re Will of Soderland, 239 Iowa 569, 30 N.W. 
2d 128 (1947); Stadiem v. Harvell, 208 N.C. 103, 179 S.E. 448 (1935). Pipoly 
v. Benson, 20 Cal.2d 366, 125 P.2d 482 (1942) holds an instruction may be re- 
viewed without either objection or noone but the California Statute s 
cifically provides that neither is required. Cat. Crv. Cope Proc. ANN. § 647 
(1949). The Michigan Statute is similar to California’s. Micu. Comp. Laws 
§ 618.60 (1948). 

% Jorgenson v. Hillestad, 250 Wis. 592, 27 N.W.2d 709 (1947); Thoma v. 
Class Mineral Fume Health Bath Co., 244 Wis. 347, 12 N.W.2d 29 (1943); 
Schmidtke v. Great Atlantic and Pacific Tea Co., 236 Wis. 283, 294 N.W. 828 
(1940); Patterson v. Edgerton Sand & Gravel Co., 227 Wis. 11, 277 N.W. 636 
(1938); Brower v. Merrill, 3 Pin. 46, 3 Chand. 46 (Wis. 1850). 

If the court has failed to instruct the jury on a point necessary to uphold the 
judgment and there has been no request for an instruction on that point, under 
Section 270.28, Wis. Stat. (1951), it is deemed decided by the court in favor of 
the judgment. Zoellner v. Kaiser, 237 Wis. 299, 296 N.W. 611 (1941). 

% Wis. Stat. 270.21 (1951): 

CHARGE TO JURY; HOW GIVEN. The judge shall charge the jury and 

all such and subsequent instructions shall, unless a written charge be waived 

by counsel at the commencement of the trial be reduced to writing before 
being delivered or the same shall be taken down by the official reporter of the 
court. Each instruction asked by counsel to be given the jury shall be given 
without change or refused in full. If any judge shall violate any of the fore- 
going provisions or make any comments to the jury upon the law or facts 
without the same being so reduced to writing or taken down, the verdict 
shall be set aside or the judgment rendered thereon reversed unless at the 
time of submission to the jury there was no jury issue upon the evidence. 

The reporter shall take down all that the judge says during the trial to the 

jury or in their presence of or concerning such cause. Requests for instruc- 

tions to the jury must be submitted in writing before the argument to the 
jury is begun, unless in the opinion of the trial judge, special circumstances 
excuse failure to so submit such requests. 

27 Hacker v. Heiney, 111 Wis. 313, 87 N.W. 249 (1901). There are cases which 
appear to hold that specific error in instruction can be assigned for appeal only 
when the trial court has refused to give an instruction which was formally 
requested in writing. Taylor v. Seil, 120 Wis. 32, 97 N.W. 498 (1903). See Derge 
v. Carter, 248 Wis. 500, 22 N.W.2d 505 (1946); Glettler v. Sheboygan Light, 
Power & Ry. Co., 130 Wis. 137, 109 N.W. 973 (1906). 

28 For a discussion of this requirement, see Boardman, Offer, Objection and 
Preservation and Effect of Error, 1945 Wis. L. Rev. 222, 225. 
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and instructions which justifies a distinction in treatment for pur- 
poses of pointing out errors to the lower court. 

It would seem that the same considerations which underlie the 
requirement of objection to improper evidence would be applicable 
to instructions. The trial judge is not held to a complete knowledge 
of the law; it is up to counsel to help him out. 

A few of the many decisions involving other matters will illustrate 
areas in which the Wisconsin court has required objections in the 
lower court or that counsel make known his position in some way. 
For example, a court order reducing damages will not be disturbed 
in absence of objection, for as the court stated, had the matter been 
called to the attention of the lower court, it might have been cor- 
rected.?* Objections to the form of a special verdict submitted to the 
jury cannot be raised on appeal for the first time.*® A defect in 
pleading which goes to the statement of a cause of action which 
could have been easily corrected below will not be considered where 
no objection was taken below.* Objection to non-joinder of a party 
would not be considered where it was not raised in the trial court.” 
The question of the constitutionality of a statute cannot be raised 
for the first time on appeal.* 

Not only does the Rueling case seem inconsistent with its ruling 
on related matters; but in fact, it seems contrary to other decisions, 
not cited, on the precise point.** In fact, a decision which followed 
the Rueling case in the same year, Mossak v. Pfost,* refused to re- 





29 Williams v. Williams, 210 Wis. 304, 246 N.W. 322 (1933). 

3° Nimits v. Motor Transport Co., 253 Wis. 362, 34 N.W.2d 116 (1948); 
Schmidtke v. Great Atlantic and Pacific Tea Co., 236 Wis. 283, 294 N.W. 828 
(1940); John Hoffmann & Sons Co. v. Parks, 175 Wis. 303, 184 N.W. 1035 (1921). 

31 City of Mineral Point v. Davis, 253 Wis. 270, 34 N.W.2d 226 (1948). 

32 McCoy v. May, 255 Wis. 20, 38 N.W.2d 15 (1948). 

%3 State v. Retail Gasoline Dealers Association of Milwaukee Inc., 256 Wis. 
537, 41 N.W.2d 637 (1950). See State v. Ross, 259 Wis. 379, 48 N.W.2d 460 


(1950). 
* Brunette v. Town of Gagen, 106 Wis. 618, 621, 82 N.W. 564, 565 (1900). The 
court asserted: “. . . the objection cannot prevail because no objection or excep- 


tion was preserved to those parts of the charge complained of.”’ Morse v. Gilman, 
18 Wis. 392, 404 (1864). The case held: “But still, if these expressions were 
improper and calculated to prejudice the defense, a specific objection should 
have n taken to them at the time. There was an exception taken to all that 
— of the charge . . . but this was too general to enable us to review. .. .” 

hear v. Woodrick, 181 Wis. 30, 193 N.W. 968 (1923); Manegold v. Grange 
70 Wis. 575, 36 N.W. 263 (1888); Barkow v. Sanger, 47 Wis. 500, 3 N.W. 16 
(1879). See Muetze v. Tuteur, 77 Wis. 236, 46 N.W. 123 (1890) in which the 
court said that exception was not enough to reserve error. Counsel must call 
it to the attention of the court immediately and not silently reserve it for future 
exception. 

% 258 Wis. 73, 44 N.W.2d 922 (1950). This decision seems technical. As a 
practical matter it does not help the trial judge correct any error in time to 
avoid a new trial. 
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view an erroneous instruction because the error was not specifically 
pointed out in the motion for new trial. 

If the Wisconsin court is concerned about a time during the trial 
for taking objections to allegedly erroneous instructions, a statutory 
procedure which has been adopted in Montana and South Dakota 
seems worthy of consideration.* These statutes provide for a settle- 
ment of instructions out of hearing of the jury in a conference be- 
tween judge and counsel. Requests are made at the time or are filed 
beforehand, and the judge informs counsel of intended instructions. 
If no objection is taken at the conference or before the jury retires 
any error is waived. 


CONCLUSION 


The purpose of procedural statutes has been to abolish technical 
and tedious common-law requirements and to liberalize trial court 
practice by promoting efficient and flexible rules. Section 270.39 fits: 
into this pattern. Exceptions served no necessary function which was 
not already covered by some other available and required action. 

It would seem, however, that the purpose of Section 270.39 was 
not to “spring a trap” on the trial judge and opposing counsel. The 
Rueling case was reversed because of an error which could have been 
corrected in the lower court. The result of the case is that no action 
is necessary in the lower court to reserve the right of review of an 
alleged error in instructions. 

It is undesirable to establish a practice which appears to promote 
laxity. Under this decision it would seem strategically better for coun- 
sel to “‘lie in the weeds’’ and let the trial court’s charge ride without 
calling attention to errors where they present a good argument for 
reversal, but are not likely to affect the entire verdict of the jury. 
The pressure for settlement may cause great hardship and miscar- 
riage of justice if cases are to be reversed for errors which might 
have been corrected. 

The rule that an appellate court will consider only such questions 
as were raised and reserved in the lower court is based on considera- 
tions of practical necessity in the orderly administration of the law 
and of fairness to the court and opposing party. The ends of justice 
are served by avoidance of delay and expense incident to appeals, 
reversals and new trials upon grounds of objection which might have 
been obviated or corrected in the trial court if the question had been 
raised. There would be no assurance of any end to litigation if new 





as” Rev. Cope Ann. § 93-5101 (1947); S.D. Copm §§ 33.1318-33.1319 
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objections could be raised on appeal where a party has an option 


to object or not, as he sees fit. 
Rosert L. Curry 





THE FARM MANAGER—AGENT, BROKER, OR FARM MAN- 
AGER? The trend in investments in farm land by city investors 
seeking a hedge against inflation may develop a new field of agency 
law. In order to operate a farm successfully an investor uninstructed 
in the intricacies of farming must hire someone to manage the prop- 
erty for him. This type of work has been done by a relatively small 
group of men for many years,' and it is only during the past twenty 
years that the business of farm management has grown to noticeable 
proportions.’ 

When investor A buys a farm and does not want to be bothered 
with the details of everyday operation he hires manager B on a per- 
centage basis to operate the farm for him. B is usually a professional 
manager with many clients and it is his duty to procure a tenant 
and act for A in matters dealing with the farm. The purpose of this 
note is to discuss the legal consequences of problems arising out of 
this relationship. The foundation of the relationship is usually, but 
not always, a written agreement setting forth the general nature of 
the manager’s duties, liabilities and compensation. 

The types of contracts which exist between managers and their 
clients are as diverse as contracts in other agency situations. The 
written contracts usually take the form of an authorization to man- 
age the property with a subsequent enumeration in great length as 
to the duties and liabilities under the agreement.* Even though many 
of the agreements contain a listing of the manager’s duties and lia- 
bilities, a substantial number of farm managers operate under broad 
authorizations. Typical of these are the following two provisions 
taken from leading agencies: ‘This is your authority to proceed 
with the management of the rural real estate identified on the re- 
verse side of this agreement.’’ ‘“This is to authorize you to assume 
management of my farm described as follows.’?” Many managers, 





1In 1904 the first efforts were made to organize the managers into societies. 
“In 1919 professional Farm Management had its birth, . . . ’”’ PROFESSIONAL 
STANDARDS OF THE AMERICAN Society oF Farm MANAGERS AND Rurat Ap- 
PRAISERS 18. 

? The national organization was founded in 1929, and published its first Journal, 
a semi-annual publication, in 1937. Its membership today is approximately 800. 
No figures are available as to the number of acres covered. 

3 A typical contract used by a leading agency provides: ‘‘the owner does hereby 
appoint and designate the Land Company its true and lawful attorney-in-fact 
with full power to:” then follow the enumerated powers. 
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particularly those with a small number of clients, operate under 
oral or “‘gentlemen’s agreements.”’ 


THE AGENCY RELATIONSHIP 


Regardless of the general or specific wording of the management 
contract, it can safely be asserted that there is a fiduciary relation- 
ship created by the agreement. In a mushrooming business, unfet- 
tered by statutory control, wide berth is left for abuses to creep into 
the field. In Wisconsin there are no statutes modifying general agency 
law with respect to farm managers and, as a consequence, these 
branches of the fiduciary capacity must be handled under general 
agency law. The following are examples of fact situations common 
to farm managing and their agency law applications. 

Suppose the manager is a small operator who manages ten farms 
and undertakes to buy all the feed and fertilizer to supply these 
farms. By purchasing in carload lots with the customary reduction 
in price the manager makes a profit by selling it to his clients at the 
retail price. In the absence of any agreement to the contrary, under 
the general laws of agency, the manager would have to account for 
his profit.‘ A Michigan case’ involved a purchasing agent who took 
advantage of an opportunity to purchase a larger quantity of scarce 
steel than his principal needed and sold the excess at a profit to 
another firm. In holding that the agent must account to the principal 
for the profits, the court said: 


. . . it is an elemental rule of agency that his duties required his 
efforts and activities in the line of his employment should be 
for the benefit of his principal, and he was not at liberty to deal 
in the business of his agency for his own benefit.® 


The same rule would apply to the situation where the farm manager 
receives a commission as an insurance agent for selling the fire in- 
surance covering his client’s farm.’ 

Monies in the hands of the agent present the usual problems con- 
cerning administration of the monies pending payment to the prin- 
cipal. The well-settled law of agency states: 





4 RESTATEMENT, AGENCY 388 (1933); TirFany, AGENcy § 146 (2d ed., Powell, 
1924); Note, 71 A.L.R. 934 (1931). 

5 Michigan Crown Fender Co. v. Welch, 211 Mich. 148, 178 N.W. 684 (1920). 

6 Jd. at 159, 178 N.W. at 688. 
_ ™ One forward looking contract by a leading agency provides that the manager 
is “. . . to give the property advantages of any wholesale or other buying con- 
nections in making purchases for the farm needs without commission or broker- 
age [to the manager]... .” 
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It is the duty of the Agent to account to his principal for all 
money which comes into his hands belonging to the Principal.® 


The basic agreement between the parties usually provides for 
monthly payments, but conceivably there may be cases in which 
the period is quarterly and even semi-annually. There is no doubt 
that many of the managers have regular trust accounts in which 
they deposit the money collected, and against which they can draw 
for expenses. This is in keeping with the general law of agency which 
requires an agent to keep his principal’s money separate from his 
own, on pain of having to affirmatively prove what is his if the prin- 
cipal demands an accounting or if the depository becomes insolvent.°® 
If the principal’s money is commingled with that belonging to the 
agent and the agent cannot affirmatively identify that which is his 
own, the principal can claim the entire account.!® 

Breach of fiduciary capacity can also take the form of illegal in- 
vestments, especially in common stock. In a case of this kind the 
principal (owner of the farm) can demand the profits made," hold 
the agent liable for any loss plus interest,'? and discharge the agent.” 

Inasmuch as the agent handles large sums of money and operates 
a business representing a very large investment, it might well be 
necessary for legislatures to modify general agency law with respect 
to the farm manager relationship. Modifications might be necessary 
with respect to the types of authorizations used, what the authoriza- 
tion should contain, what must be specifically stated, and the com- 
pensation of the agent. 


Sratutory Poticies 
Oral Agreements 
With a large number of farm managers operating without written 
authority, three separate problems are presented with reference to 
present statutory policies. 
1. Is such oral authority valid? The common law has no require- 
ment that contracts be in writing and unless a statute specifically 





8 MecueM, OUTLINES OF THE Law or AGeEncy § 334 (3d ed. 1923), citing 
cases. ‘“This includes not only all . . . money received . . . directly . . . but also 
. .. profits, rebates or similar advantages which come into the agent’s hands as 
a fruit of the agency.” 

* Sargeant v. Downey, 49 Wis. 524, 5 N.W. 903 (1880). See Note, 96 A.L.R. 
798 (1935). Tirrany, AGency § 147 (2d ed., Powell, 1924), citing cases. 

10 MecHEM, OUTLINES OF THE Law or AGENCY § 340 (3d ed. 1923). 

1 See Note, 13 A.L.R. 905 (1921). 

12 See cases cited in Tirrany, AGency § 147 (2d ed., Powell, 1924). If an agent 
mixes the money of the principal with his own, and makes use of it, he is liable 
for interest from that time. Gladiator Mines and Milling Co. v. Steele, 132 Iowa 
446, 106 N.W. 737 (1906). 

13 See Note, 13 A.L.R. 905 (1921). 
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provides that certain contracts be written, authority to execute such 
contracts may be orally granted. A Wisconsin statute provides that 
“every agreement that by its terms is not to be performed within 
one year from the making thereof’’ shall be void unless in writing. 
This statute makes it clear that if the manager’s oral authorization 
is to last for a period longer than one year it is void. However, if 
the oral agreement sets no time and the subject matter of the con- 
tract indicates that it could be performed within one year, the stat- 
ute will not void the contract.'* 

2. Will the Statute of Frauds permit an agent acting on an oral 
authority to negotiate a lease of realty? The Wisconsin Statute of 
Frauds. provides: 

Every contract for the leasing for a longer period than one 
year or for the sale of any lands or any interest in lands shall be 
void unless the contract or some note or memorandum thereof, 
expressing the consideration, be in writing.and be subscribed by 
the party by whom the lease or sale is to be made or by his law- 
fully authorized agent.!” 


The law seems well settled that an agent without written authority 
may bind his principal by a contract of sale under this statute,'* 
and presumably he could do the same with respect to leases. 

3. Can an agent acting under an oral agreement recover commis- 
sions for the work he has done? Another section of the Wisconsin 
Statute of Frauds provides: 


Every contract to pay a commission to... any... person 
for . . . negotiating a lease |for real estate] for a term . . . exceed- 
ing a period of three years shall be void unless such contract 
. . . describing such real estate, expressing . . . terms of rental, 
the commission to be paid and the period during which the 
agent ... shall procure a... tenant, be in writing. . . .'* 


The first duty of an agent is to procure a tenant to occupy the prem- 
ises. In a situation not involving management of the premises, this 
statute takes on a great deal of significance because the terms of the 
lease when negotiated and final decisions relating to it will be made 
by the owner of the property. In a management arrangement, how- 
ever, a great deal of the significance is lost since the manager is the 


4 TirrFany, AGENCY § 7 (2d ed., Powell, 1924). 

% Wis. Strat. § 241.02(1) (1951). 

1% 2 Pace, Contracts § 674 (1905). 

17 Wis. Stat. § 240.08 (1951). 

18 Heins v. Thompson, 165 Wis. 563, 163 N.W. 173 (1917); Brown v. Gris- 
wold, 109 Wis. 275, 85 N.W. 363 (1901); Tufte v. Brace, 103 Wis. 341, 79 N.W. 
414 (1899); Smith v. Armstrong, 24 Wis. 446 (1869); Dodge v. Hopkins, 14 
Wis. 685 (1861). 

19 Wis. Strat. § 240.10 (1951). 
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one who determines who shall occupy the premises and for what 
length of time. The manager also gets direct benefit from the type 
of tenant who occupies the premises and the length of his stay will 
in most situations depend upon his conduct and ability to produce 
to the manager’s satisfaction. Thus the manager has a personal in- 
terest in leasing the property, and the situation is unlike that of the 
ordinary commission agent. 

From the above analysis of statutory policies it can be asserted 
that unless the parties agree that the contract is to run longer than 
one year, or an owner wants a tenant found who will occupy the land 
for longer than three years, or the management contract is construed 
to be an “interest in lands,’’®° the authorization need not be in writ- 
ing. This is not to say, however, that good business practice does 
not require written authorizations. As a practical matter, the man- 
ager will prefer a tenant who will stay more than three years, 
thus requiring the authorization to be in writing. 


Regulation Through License 


No state has enacted statutes expressly regulating the conduct of 
farm managers. A possible source of regulation in Wisconsin is Chap- 
ter 136, the general statute regulating real estate brokers. The defini- 
tion given to the broker is one who: 


. .. For another and for commission money .. . sells, exchanges, 
buys or rents, or offers or attempts to negotiate a sale, exchange, 
purchase or renial of an interest or estate in real estate.”! [Em- 
phasis supplied.] 


Nowhere does the statute expressly exempt managers, as do the 
statutes in some states.” 
The New York licensing statute includes: 


. .. any person . . . who, for another and for a fee . . . lists for 
sale, sells . . . , exchanges, buys or rents, or offers or attempts 
to negotiate a sale . . . or rental of an estate or interest in real 
estate, or collects or offers or attempts to collect rent for the use of 
real estate.* [Emphasis supplied. ] 








20 Wis. Strat. § 240.08 (1951). 

1 Wis. Strat. § 136.01(2)(a) (1951). 

2 F.g., lowa Cope Ann. § 117.7 (1950) mate “any person acting as attor- 
ney-in-fact under a duly executed and acknowledged power of attorney.” 

Wyo. Comp. Strat. Ann. § 37-2102 (1945) provides that the licensing law 
shall not apply to the “owner or lessor . . . or to regular employee thereof, with 
respect to the property to be owned or leased, where such acts are performed in 
the regular course of, or as an incident to the management of such property and 
the investment therein.” Similar statutes are: Mo. Rev. Strat. Ann. § 339.010 
(1949); Va. Cope Ann. § 54-734 (1950). 

%3 N.Y. Rea Prop. Law § 440. 
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This statute implies that managers of real estate must be licensed 
as real estate brokers, and the Attorney General of New York has 
so ruled. 

The New York statute is slightly broader than the Wisconsin 
statute in the sense that it has added the phrase “‘or collects or offers 
or attempts to collect rent.’’> However, by dividing the function of 
the manager into two distinct phases, the procurement of a tenant 
and the management, the agent engaged in managing farms would 
also be covered by the Wisconsin statute since he is attempting to 
‘negotiate a... rental of an interest in... real estate. . . .’”® Under 
current practice most managers would not think of managing real 
property without being licensed under this Wisconsin statute. 

In order to enforce the licensing statute, New York has adopted 
a statute which prevents actions for recovery of compensation for 
services rendered in renting real estate without alleging and proving 
that such person was a duly licensed real estate broker.?’ A case 
arose under this statute which involved a manager of certain real 
estate in Brooklyn.2® The manager was seeking compensation for 
services rendered although he had not been licensed as a real estate 
broker. In denying recovery the court stated: 


Some of the services claimed to have been rendered by him are 
clearly within the purview of the provisions . . . [of the licensing 
statute] and no recovery may be had for any of the services ren- 
dered.?9 


Wisconsin has a provision enforcing its licensing law to the effect 
that no action can be brought for commissions or compensation for 
the performance of “any of the acts mentioned in this chapter”’ 
unless he is duly licensed.*° It can thus be seen that a manager of 
real estate cannot recover his commissions for renting or procuring a 





% “A person employed to take care of real property of another, to make leases 
~ such property and collect rents must be licensed.” 1930 Ops. N.Y. Atr’y Grn. 
15. 


% See note 23 supra. 

*% Wis. Stat. § 136.01(2)(a) (1951). 

27 “No person ... shall bring or maintain an action . . . for the recovery of 
compensation for services rendered ... in... renting... real estate without 
alleging and proving that such person was a duly licensed real estate broker. . . 
ry) a, date when the alleged cause of action arose.” N.Y. Reat Prop. Law 

28 Karlinsky v. Silberman, 259 App. Div. 1016, 21 N.Y.S.2d 120 (2d Dep’t 
1940), aff'd, 285 N.Y. 666, 34 N.E.2d 374 (1941). 

29 Td. at 1016, 21 N.Y.S.2d at 121. 
3° Wis. Strat. § 136.11 (1951). 
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tenant unless he has a broker’s license.*! Unless our statute is con- 
strued broadly enough to include management, the agent would be 
able to recover for the value of the services rendered as a manager 
without a broker’s license. However, it could just as well be said 
that the renting of the real estate is such an important part of prop- 
erty management that an unlicensed manager could not recover for 
any of his services. This position is somewhat strengthened by a 
realization that the manager has a large personal interest in procur- 
ing an efficient tenant, inasmuch as his compensation is in all cases 
dependent upon the gross income of the property. 


Recommendations 


The fast-growing field of farm management requires some legisla- 
tive study to determine whether or not the public interest will best 
be served by submitting farm management agencies to license con- 
trol. The large operators, as a practical matter, do in fact have 
licenses, and in order to protect the public from the same evils which 
prompted the passage of the real estate brokers licensing statute,® 
it may be necessary to license farm managers as well. It might also 
be well to broaden our listing statute to include contracts for the 
management of real estate so that the duties of the manager, as well 
as the commission to be earned, will be expressly stated in writing. 


Davin Leo UELMEN 





TO GAOL FOR DEBT IN WISCONSIN. Imprisonment for debt 
is a phrase which makes some individuals recoil with horror since 
they immediately form a mental image of an honest journeyman 
clanking around an 18th century prison, his future indeed bleak. Be 
that as it may, blunt reality is that imprisonment for certain types 
of debt is still allowable and carried out in many American jurisdic- 
tions today.' The purpose of this note is to summarize briefly the 
mechanics of this device in Wisconsin, and at the same time to point 
out the advantages and pitfalls for the attorney who thinks of using 
it, and lastly to raise questions as to the social desirability of the 
device itself. 





31 A lease made by an unlicensed agent is void. Buckley v. Humason, 50 Minn. 
195, 52 N.W. 385 (1892). 
3 Wis. Stat. Ch. 136 (1951). 


1 Brief but good discussions may be found in 4 Am. Jur. 36-43 (1936); 21 
Am. Jur. 330-339 (1939); 6 C.J.S. 628-712 (1937); 33 C.J.S. 763-836 (1942). 
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In General 


The Wisconsin Constitution provides, ‘‘No person shall be im- 
prisoned for debt arising out of or founded on a contract, expressed 
or implied.’’? However, beyond this limitation it is silent on the mat- 
ter and present statutes plus the old common law govern the poten- 
tial imprisonment of a present or incipient debtor. The Wisconsin 
Statutes which control are Chapters 264, entitled ‘“‘Arrest and Bail,”’ 
272, ‘‘Executions,’’ and 336, “Relief of Prisoners.’’ Certain prob- 
lems arise in using this arrest and imprisonment device. Some of 
these problems have been resolved in full or in part by the Wiscon- 
sin Supreme Court but others, as we shall see, remain unsettled and 
pose interesting questions. 


When May One Arrest Another for Debt? 


The only civil arrests which are allowed are via Chapter 264,° and 
arrest is provided for in the following enumerated cases:4 


(a) In an action for the recovery of damages on a cause of 
action not arising out of contract, where the defendant is not a 
resident of the state, or is about to remove therefrom, or where 
the action is for an injury to person or character, or for seduc- 
tion, or for criminal conversation, or for injuring, or for wrong- 
fully taking, detaining or converting property, and in actions 
to recover damages for the value of property obtained by the 
defendant under false pretenses or false tokens. 

(b) In an action for fine or penalty, or for money received, 
or for property embezzled or fraudulently misapplied by a pub- 
lic officer or by an attorney, solicitor or counsel, or by an officer 
or agent of a corporation or banking association, in the course 
of his employment as such, or by any factor, agent, broker or 
any person in a fiduciary capacity, or for any misconduct or 

. neglect in office or in a professional employment. 

(c) In an action to recover possession of personal property 
unjustly detained where the property or any part thereof has 
been concealed, removed or disposed of so that it cannot be 
found or taken by the sheriff. 


Note the careful exception by the statute of debts arising out of 
contract. Nonetheless, there have been and still are times when this 
distinction between contract and “non-contract’’ debts has not been 





2 Wis. Const. Art. I, § 16. 

?A caveat should be noted in that contempt proceedings are specifically 
excluded from the effects of this chapter. Wis. Stat. § 264.01 (1951). 

4 Wis. Strat. § 264.02 (1951). Further it should be noted that “. . . no female 
shall be arrested in any action except for a wilful injury to person, ‘character or 
property.” 
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easy to draw.® Further, the Wisconsin Supreme Court has ruled that 
if a judgment is based in part upon a cause of action in contract, 
there can be no lawful execution against the person of the debtor as 
it would violate the state constitutional provision on the subject.® 
However, this merely means that if the cause of action could sound 
in either contract or tort, the creditor may only use the imprison- 
ment device if he has sued in tort.” The court will look to the plead- 
ings or affidavit of complaint to settle the question.® 

Interesting is the fact that a party may be arrested on the basis 
of a cause of action. If, however, the creditor has sued to judgment 
in his non-contract action, the sheriff must return a writ of execu- 
tion against the property of the debtor unsatisfied in whole or in 
part before the court will issue a writ of execution against the person 
of the debtor.® And, of course, the property execution is ineffective 
against the homestead and similar statutory exemptions available 
to the debtor.’® 


What Steps Must the Creditor Take? 


As we have seen, in the case of a judgment, the court will not 
issue a body execution until a property execution has been returned 
unsatisfied. However, where the potential creditor is proceeding on 
a cause of action, this is not necessary." All he need present to the 
court to justify the arrest of the potential debtor is an affidavit 
stating facts which prima facie show a cause of action other than 
one of contract.’* A mere statement in general terms is not, however, 
enough.” The defendant, on the other hand, cannot avoid the im- 
prisonment based on plaintiff’s affidavit by merely setting up con- 





5 Body execution will not lie on a judgment coming out of a replevin suit. 
Pomeroy v. Crocker, 3 Pin. 378 (Wis. 1851). However, a judgment based on an 
ejectment action is a valid basis for imprisonment. Howland v. Needham, 10 
Wis. 495 (1860). Conversion is also a valid basis even though the creditor has 
an alternative action in quasi-contract. Anderson v. State, 221 Wis. 78, 265 
N.W. 210 (1936); Pauly v. Keebler, 175 Wis. 428, 185 N.W. 554 (1921); Baker v. 
State, 54 Wis. 368, 12 N.W. 12 (1882); Cotton v. Sharpstein, 14 Wis. 226 (1861); 
In re Mowry, 12 Wis. 52 (1860). 

6 State ez rel. Alliance Elevator Co. v. Helms, 101 Wis. 280, 77 N.W. 194 
(1898). 

7 Ibid. 

8 Ibid. 

* Wis. Stat. § 272.09 (1951). 

10 Smith v. Omans, 17 Wis. 395 (1863). For details on exemptions, see Wis. 
Stat. § 272.18 (1951). 

1 Wis. Stat. § 272.09 (1951). 

12 In re Kindling, 39 Wis. 35 (1875); Orton v. Noonan, 32 Wis. 220 (1873). 

18 Warner v. Bates, 75 Wis. 278, 43 N.W. 957 (1889). 
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tradictory facts in counter-affidavits.“ In this proceeding on a bare 
cause of action, the plaintiff is required to post a bond to cover all 
costs and damages (for false arrest) if the defendant wins. 

Assuming that the creditor has obtained the body execution against 
the debtor, he must still perform another act in order to keep the 
debtor imprisoned. The creditor is, according to the statutes, liable 
for the “‘support’’ of the prisoner. This means he must pay for the 
board of the prisoner, and the sheriff will usually demand ten days 
board bill in advance."* This payment must be made within 24 hours 
of the debtor’s commitment.” If payments are not kept up, the 
creditor is notified that the prisoner will be released. If creditor takes 
no action to advance more money, prisoner is released and can not 
be imprisoned again on the same cause of action or judgment. The 
word “‘support’’ is a real trap, for the statutes define it to include 
all medical and hospital expenses incurred by the prisoner!!* Of course 
creditor can, at any time, petition for the release of prisoner, but 
suppose news of the prisoner’s illness does not reach him until the 
latter has already incurred some expense? Creditor is then liable. He 
can have this sum added to his judgment!® but the inherent risks 
for creditor are obvious. 


What Can the Debtor Do to Avoid the Device? 


When the sheriff appears at the abode of the debtor (real or po- 
tential) with a body execution, there are several routes of action 
open to him whereby he can avoid the arrest or the effects of it. 

(a) Potential Debt on a Cause of Action: If the execution was issued 
on a cause of action, the potential debtor can be released on bail.?° 
Not available is the historical key to the jail cell, the writ of habeas 
corpus.” Thus, if the arrested person is unable to raise a bail bond 
he must suffer imprisonment at least until judgment. 

(b) Debt on a Judgment: The first and most obvious move which 
debtor can make is to pay the sheriff, and no further action will be 
taken against him. However, even if he cannot pay the debt, he has 





14 Warner v. Bates, 75 Wis. 278, 43 N.W. 957 (1889). 

% Wis. Stat. § 264.05 (1951). 

16 Tbid. The reason the sheriff demands ten days board will be apparent infra. 

17 Wis. Stat. § 336.14 (1951). 

18 Fhid. 

19 Wis. Stat. § 336.12 (1951). 

20 Td. at § 264.10. 

*1 However, if creditor delays in bringing his action the court may, in its 
discretion, grant habeas corpus, according to dicta in Jn re Kindling, 39 Wis. 35 
(1875). Further, the court will examine the allegations closely to see if plaintiff 
is really proceeding in contract or quasi-contract. If the court finds the plainriff 
> ants on the basis of either, habeas corpus will be granted. State ez rel. 

iance Elevator Co. v. Helms, 101 Wis. 280, 77 N.W. 194 (1898). 
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another possible route by which he can avoid the imprisonment, at 
least in part. He can execute a bond for double the amount of the 
debt and then receive what the statutes describe as “‘jail liberties.’’* 
Again, we must note that habeas corpus is noé¢ available. Further- 
more, as we shall see, the bonding procedure for jail liberties does 
not achieve complete freedom as it does in the case of the potential 
debtor arrested in the cause of action situation. 

Jail liberties are described as freedom within a square, the center 
of each of whose sides shall be one mile distant from the county 
jail. The statutes require, ‘The sheriff of each county, where such 
liberties have not been heretofore so designated, shall, at the expense 
of the county, designate by visible and permanent marks the extent 
and limits of such liberties.’’** The present writer has never seen or 
found any jail limits signs around the state and wonders how many 
sheriffs are derelict in their duty toward the statutory requirement! 
Ludicrous situations could easily be envisaged from this statutory 
command. For example, the county jail for Dane County is located 
in downtown Madison on an isthmus between two lakes. Should 
buoys be placed in Lakes Monona and Mendota to warn the stray- 
ing debtor that he is fishing near the limits of his leash? 

According to the statutes, when the bonded prisoner passes beyond 
these markers, he has made an “escape,’’ the bond is forfeited, and 
the creditor may collect from the sheriff.* 

Aside from the jail liberties device, the debtor has one other pos- 
sible route to release from his imprisonment. At the end of ten days’ 
confinement, he may take an oath from the sheriff in which he swears 
he has no non-exempt property worth more than $20. The taking of 
this oath, commonly called the ‘‘Pauper’s Oath” or ‘‘Poor Man’s 
Oath,’’ effects his release and creditor is without recourse to the 
imprisonment machinery again on the same debt.?7 





2 Wis. Stat. §§ 336.15, 336.16 and 336.17 (1951). 

23 Again, remember that the court will examine the pleadings and if it finds 
the plaintiff proceeded in contract or quasi-contract, habeas corpus will be granted. 
State ex rel. Alliance Elevator Co. v. Helms, 101 Wis. 280, 77 N.W. 194 (1898). 

* Wis. Stat. § 336.15 (1951). Where prisoner is out on ‘jail liberties, creditor 
is relieved from prepayment of board. Schuier v. Kuswa, 176 Wis. 48, 186 N.W. 
148 (1922). 

% Actually the sheriff assigns the bond to the creditor and the latter sues the 
surety. For assignment details see Wis. Stat. § 336. 27 (1951). Also note Muir- 
head v. Bruns, 198 Wis. 104, 223 N.W. 565 (1929). Forfeiture of the bond is not 
avoided by return or recapture of the debtor-prisoner before or after execution 
on the bond has begun, but either can be shown in mitigation of damages ac- 
cording to Wis. Stat. § 336.22 (1951). 

* Wis. Stat. § 336.06 (1951). 

37 Wis. Stat. § 336.09 (1951). 
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Is This Imprisonment Device Really Used? 


A discussion of this device would be incomplete without raising 
the question as to whether it is really used to any appreciable extent 
in Wisconsin. No pretentious or scientific survey as to its use was 
made, but a cursory check was carried out in four counties of the 
state to see whether or not this “law in the books’’ also represented 
to any serious degree the “law in action’’ in those particular counties. 

Four counties (Milwaukee, Dane, Sauk and Columbia)—two of 
them of urban character ard two of rural dominance—were selected 
for the purpose. The sheriff’s office and several local attorneys were 
consulted in each county. 

The sheriff’s office in Milwaukee was the only source which re- 
ported any distinct use of the device. Officials there stated that 
about ten persons each year are actually imprisoned in the Milwaukee 
county jail. However, approximately two or three times this number 
of body executions are issued each year (i.e. about 2 or 3 each 
month). These executions, as far as could be recalled, were issued 
solely on the basis of judgments (as distinguished from the cause of 
action situation). No jail liberties had been requested, no jail mar- 
kers posted and no prisoners taken ill while imprisoned. The longest 
incarceration that officials remembered was one of about three months. 

In Dane County the sheriff’s office reported knowledge of the de- 
vice but also pointed out that no use of it had been made there for 
over ten years. About three or four instances of use were noted in 
the 1930’s. One case of jail liberty was remembered, but no jail 
markers had ever been posted. 

In Sauk County the present sheriff could recall no instances of the 
device ever being used. Local attorneys in the county seat (Baraboo) re- 
membered no cases of this type of imprisonment. One attorney stated, 
however, that he had considered its use as a last resort in a certain 
case within the past two years. He eschewed its use because he was 
aware of the many pitfalls and dangers (such as a suit for false im- 
prisonment) inherent in the employment of the device. 

In Columbia County the sheriff’s office reported the same story— 
no use of the device within memory. A local attorney in Portage, 
the county seat, stated that in over fifty years of practice in that 
community he remembered using the device just once. 

So, in general, this brief exploration of the “law in action”’ in four 
counties showed that there was little or no use of the imprisonment 
for debt device as set out by the “law in the books.’’ This brings 
us to a point where some sort of evaluation of these statutes is mer- 


ited. 
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Imprisonment for Debt: Social Tool or Anachronism? 


Since we know that in at least two urban and two rural counties 
of Wisconsin little use is made of this device, it may well be asked, 
why isn’t it used there? 

Several obvious hypotheses serve as logical and probable explana- 
tions for the non-use of these particular statutes. Whether one or 
all of them can be labelled as “‘the’’ explanation is not discussed 
here. Rather, they are offered as possible stimulants for the reader, 
tempting him to re-examine this body of law, weigh its worth, and 
possibly even cause him to wonder what justification it possesses 
for existence. 

First, it could be argued that there is no social need for a device 
of this nature today. The increasing use of insurance for all forms of 
tort liability could conceivably erase its need, since it should be 
remembered, it basically exists to aid the creditor whose rights are 
based on tort. Secondly, it could be noted that other devices may be 
either more effective or better-known. Hence, the social need is met 
by an alternative or alternatives. A third possibility is that lawyers 
are not acquainted with this tool and thus do not use it. Lastly, 
though the social need for the device may exist, and although other 
devices do not fill its role, nonetheless, its use may so fraught with 
“‘danger’’ for the creditor that few attorneys recommend its use. 

These and possibly other explanations all point up two things: 
first, the device is not, evidently, much used; secondly, whatever 
the reason, there are strong doubts as to the validity of arguing for 
the retention of the statutes authorizing it. In any event, the un- 
usual situation can and evidently does arise whereby the device is 
used on occasion, for two or three cases have reached the Supreme 
Court of Wisconsin in modern times raising problems as to its use.** 
Whether or not these isolated and unusual instances justify the re- 
tention of the device in its present or a similar form is indeed an 


interesting problem. 
W. Scorr Van ALSTYNE, JR. 





28 The most recent are Rutzen v. Mitten, 232 Wis. 584, 288 N.W. 172 (1939), 
and Muirhead v. Bruns, 198 Wis. 104, 223 N.W. 565 (1929). 
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